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Introduction:
On 22 April 2010, the EU Court of Justice rendered its judgment on joined cases C-536/08 and
C-539/08, Facet i.a.1.
In that case the Court considered the consequences of what is now articles 40-42 of Directive
2006/112/EC on a common VAT system. These articles apply when a trader makes supplies in
a different EU member state but cannot establish that VAT has been properly accounted for
in that state. In such circumstances, the Court considered that a trader was provisionally liable
to account for VAT in the state where it is registered, but had no right to deduct input tax
against that liability.
CFE comment:
The CFE has considerable concerns about the practical consequences of the judgment, for a
number of reasons.
Firstly, the financial costs of a trader having to account for VAT on supplies without any right
to deduct input tax can frequently be to drive it into insolvency. The Court has on a number
of occasions stated that the right to deduct input VAT is fundamental principal of the VAT
system: see for example paragraph 26 of Case c-277/142, PPUH Stehcemp. This aspect of the
judgment is not consistent with that principle;
Secondly, a state relying on the judgment to recover VAT will be receiving a windfall at the
expense of the tax authority where the supply in fact took place, and where the tax ought to
therefore be paid. While this windfall may be intended to be provisional, in reality it is likely
to become final if the business becomes insolvent as a result of the claims, so any tax is just
paid to the authorities where it is registered, even though the supplies in fact took place in a
different state. This is because the insolvency will in practice make it impossible to ever fully
regularise the position and thereby provide an opportunity to nullify the provisional liability.
Given these unfortunate consequences, the time has surely come when these rules should be
reconsidered. With improved procedures for mutual enforcement and exchange of
information between tax authorities, there is no reason why the tax should not be due to the
tax authority where the supplies in fact took place. Ensuing the tax is just due in the jurisdiction
where the supply in fact took place will have the benefit of preventing tax authorities receiving
windfalls at the expense of other tax authorities. Because input tax can be deducted from the
demands, it may also have the benefit of preventing businesses being driven into insolvency
as a result of innocent errors.
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Even if such a change is considered too radical, limiting the provisional liability to a sum that
takes account of the input tax incurred will at least ensure a more proportionate demand and
reduce the dangers of businesses becoming insolvent in consequence of the demands.

