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de Nederlandse Orde van B eiastingadviseurs
The Dutch Association of Tax Advisers

To the Standing Committee on Finance of the
Lower House of the States General
mr. R.F. Berck
Postbus 2001 8
2500 EA THE HAGUE

Amsterdam, 16 February 2016

Re: Corn ments on the Proposal of the European Commission for a Council
Directive Iaying down rules against tax avoidance that directly affects the
functioning of the internal market (COM(2016) 26 final) (Anti-Tax
Avoidance Directive).

Dear members of the Committee,

The Dutch Association of Tax Advisers (hereinafter referred to as: the Association) does not
generally respond to proposals of the European Commission in the tax field; however, in this
case the Association has decided that a response is necessary because the Association is
concerned about the consequences for the Netherlands if the Anti-Tax Avoidance Directive
(hereinafter referred to as: the Draft Directive) as proposed on 28 January 2016 is adopted in its
current form.

As explained in detail below and in the Annex, the Draft Directive contains measures which, if
implemented, will cause a serlous infringement of the fiscal sovereignty of the Netherlands and
fundamental changes to the tax system in the Netherlands. In addition, the long-term balanced
and crystallised fiscal policy of the Dutch government, both within the context of the position of
the actual Dutch business sector and in the context of the investment climate, will be affected
materially. The Netherlands will without doubt relinquish its fiscal sovereignty on a number of
key points of Dutch fiscal policy. The Association believes that if the political decision is made
to actually do this that decision needs to be made on proper grounds and following careful
consideration of the consequences for the investment climate in the Netherlands in general and
the actual Dutch business sector in particular.
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This letter contains an appraisal of the Draft Directive as a whole and an appraisal for each
specific measure, primarily focussed on the consequences for the Netherlands. These are
summaries of a more technical analysis that is inciuded in the Annex to this letter.

1. Appraisal of the Draft Directive as a whole
The Association understands and is a supporter of converting OECD measures to combat abuse
into international legislative structures (‘hard law’), provided that:

a. it does in fact involve combating the aforementioned abuse and that the measures do not
extend beyond what is necessary (no overklil);

b. there is consensus within the G2OIOECD that these have to be converted into law (to
prevent a disadvantaged competitive position with regard to non-EU member states);

c. this is undertaken within the European Union in a manner that is as uniform (harmonised)
as possible (1f there is indeed abuse that bas to be combated, it is difficult to understand
why states should retain policy freedom; different implementation results in burdens for
the business sector);

d. international double taxation is prevented, for example because one state considers
something to be abuse but the other state does not, as a result of which a profit component
is taxed in both states (double taxation);

e. it is after careful consideration of all interests involved and the impact of that;
f. it is in a manner that is legally tenable in the long term; and
g. in the event a measure can have unintentional overkill there is an adequate transition

period to allow non-abuse cases that are affected to be adapted.

However, the content of the Draft Directive does not meet the basic principles formulated above
on a large number of points:

a. The Commission bases the Draft Directive on the need to combat abuse. However, on the
one hand the Draft Directive contains overkill, but — more importantly — on the other
hand on a number of important points it goes much further than the primary combating of
abuse. Examples of this are:

— The proposed generic interest deduction measure insofar as it concerns extemal
interest for non-international groups or individual companies if there is no
artificial allocation of external interest to member States;

— The use of the switch-over clause and the CFC measure on foreigi activities that
are not artificial, do not involve mobile income and which have high substance
(for example genuine operational activities).

b. Legislation is proposed for a number of points, while the OECD only makes
recommendations that do not bind states so extensively at all. For example, the OECD
recommendations for taxing Controlled Foreign Companies (“CFC”) can be summarised
as only a suggestion (“guidance based on best practices”). Also, with regard to the
introduction of a generic interest deduction limit it applies that there is no question of a
“minimum standard” to which the G20/OECD apparently would have committed. Going
further than the OECD hard requirements has negative consequences for the competitive
position of the European Union as a whole, and therefore indirectly for the Netherlands,
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versus third (G20/OECD) states that will not do this and it hinders the business sector that
does business both within and outside of the EU.

c. The Draft Directive leaves far-reaching policy scope to individual member states with
regard to the GAAR measure and with regard to other measures that are designated as
anti-abuse measure. Examples: the EBITDA percentage of the generic interest deduction
limit, the question whether a group escape can or cannot be offered to taxpayers and the
question whether an offset is planned for tax on profits within the frarnework of the
switch-over and CFC. The consequence of this is that no level playing field will be
created in those areas and that a potential race to the least stringent tax regime in the area
of anti-abuse is created. The use of the member state tax rate of the taxpayer as a
benchmark for a number of measures has the consequence that the race-to-the-bottom
will be intensified with regard to rates.

d. 1f some states indeed will implement in a different way to other states or, for example,
apply the GAAR measure differently in practice, an undesirable international double-tax
levy potentially arises. The Draft Directive pays no attention to this. As a minimum,
assuming the idea of an internal market, the rernoval of that double taxation has to be
considered, by corresponding corrections in the other member state, or by breathing new
and this time effective life into the Arbitration Convention. The inclusion of a GAAR
measure in the EU Parent Companies and their Subsidiaries Directive with effect from 1
January 2016 has shown that de facto a maximum of 28 different GAARs have been
created in Europe with great legal uncertainty for the business sector as a result1.

e. The Association does not have insight into the question whether there has been sufficient
serious discussion with stakeholders about the impact of the specific proposals that are
now enumerated in the Draft Directive. The European Commission refers to general
discussions in an OECD context. However, many of the proposals now on the table were
not discussed during that dialogue in specific and associated terms. In addition, there is
no impact analysis for the proposal which, in principle, is required for proposals from the
European Commission.

f. The compatibility with European law and other higher order law also appears not to have
been tested, or at least this is not sufficiently evident from the documents. The measures
whereby investments in third states are treated differently from a tax point of view
compared to investrnents in other member states also have to be tested for compatibility
with free movement of capital and proportionality if ah infringement is made (specifically
relevant in the event of overkill and for measures that are proposed for combating abuse
but which do not primarily focus on that). The Association notes that on 10 February
2016, the German Federal Finance Court announced its decision to present the German
Interest Lirnit (‘Zinsschranke,) — to a large extent the model on which the general interest
deduction limit is based — to the Federal Constitution Court, because it is of the opinion
that this measure, due to conflict with the principle of equality, is in conflict with the
German Constitution. It is dear from this that legal un-tenability is not a theoretical risk.

1 The Association refers to the report of the CFE dated 15 February 2016 ‘GAAR Survey’ — see http://www.cfe
eutax.org/node/5 129
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g. The Draft Directive contains no transitory law whereby existing structures are granted a
period of time for modify the structure. That is logical and acceptable for hard anti-abuse
measures. For overkili and measures that do not prirnarily combat abuse that is not logical
and not acceptable. The OECD recommendations allow for the general interest deduction
lirnit to be declared applicable on new external ban agreements that are entered into
(such as bank loans) and to totally exclude existing external boans.

2. Appraisal of each specific measure
The Association provides its appraisal for each specific measure below. It does so in general
terms, though regarded specifically from the point of view of impact on the Netherlands.

2.1. Generic interest deduction limits
Over the years the Netherlands has implemented an imposing arsenal of legislative measures
aimed at limiting interest deduction, which is primarily aimed at only allowing business interest
to be deducted in genuine situations. Consequently, in abuse situations in group structures, the
interest cannot be deducted — even in cases where the relevant group ban is taken out in order to
finance a business transaction. Furthermore, the interest can only be deducted to a limited extent
in the case of an acquisition financed by capital borrowed from a third party, insofar as that
acquisition is deemed to be excessively financed by borrowed capital. In addition, a wide range
ofjurisprudence has been developed in this field on the basis of which, for example, certain loans
qualify from a tax point of view as equity capital (so that no interest deduction is possible) or as
non-business loans (so that only lirnited interest deduction is possible). Therefore, over the
decades the Netherlands has consciously sailed a different course than that which is now
proposed in the Draft Directive. By accepting the Draft Directive the Netherlands will be giving
up its fiscal sovereignty in this area and will immediately be setting out in a completely different
direction. The Association is of the opinion that the Netherlands must not accept such a radical
change of direction without carefully considering the benefits and disadvantages of the measure
now proposed.

The proposed interest deduction measure is a recommendation in the G2OIOECD project with a
‘common approach’ status. By translating this into ‘hard law’ the EU is going far beyond the
OECD recommendation. Substantively, the measure also goes far beyond what is necessary for
combating abuse. The abuse that the EU should be combating on this point concerns cross-border
structures whereby artificial internal group interest flows are created or whereby external interest
is artificially allocated, in an international group, to the member states with the highest rate.
However, the proposed measure affects all businesses, irrespective of whether they operate
internationally or only locally, and also genuine external interest that is required to finance a
local investment or operation and for which there is no artificial albocation to a member state.

The SME tax-free allowance of (net) € 1 million heips affected companies but is not sufficientby
high to prevent the unintended effects. In this context the Association notes that since 2008
Germany has had a tax-free albowance of € 3 million because of the identified impact on the
genuine business sector in the recession and it does not apply the measure to companies that do
not for part of a group (‘Stand-alone-Clause’).
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Examples of local businesses in the Netherlands that will be disproportionately affected by this
measure are: leasing companies, large property and infrastructure projects (PPP projects and
consortia that build roads, engineering structures, wind farms, etc.) that operate outside of a
group relationship (as stand-alone operation).
Relatively large acquisitions in the Dutch market that are largely financed externally (using bank
loans, debenture loans) without artificial over-allocation to the Netherlands can, whether or not
in a group relationship, be materially affected.

In the event of implernentation in the Netherlands the Association expects complex problems
combined with the entity tax regime and the implications of the Groupe Steria ruling.
Incidentally, the current text also means a potential restriction on national measures in the
Netherlands to combat intermediate holding companies2.

Despite this, if this measure is implemented the Association recommends that a critical
examination is once again undertaken into the increasingly complex package of interest
deduction lirnit rules and that major changes are made in order to achieve a simpler and more
balanced system of interest deduction limits.

2.2. Exit tax
In its jurisprudence, the EU Court of Justice regards the requirement for security to be provided
to be disproportionate if assistance can be granted on implementation by the member state to
which the exit takes place under the applicable EU Mutual Assistance Directive.
In essence, Dutch legislation already contains provisions that more or less correspond with the
proposed measure.
An exception concerns the transfer of assets from a head office based in the Netherlands to a
permanent establishment abroad. The Association fails to see why this measure is necessary if
the tax claim remains with the head office which, by definition, is the case here. There is no (risk
of) abuse, while the proposed measure would, however, limit the freedom of establishment and
movement of capital.

2.3. Switch-over clause
Since as far back as 1918 the Netherlands has had a holding exernption, on the basis of which
profit generated abroad by a foreign subsidiary is no longer (fully) taxed via the Netherlands
based parent company. Over the years the holding exemption has been amended in many areas.
Those arnendments were sometimes aimed at relaxing the exemption but were also often aimed
at combating the opportunities to abuse. This has resulted in a balanced holding exemption with a
focussed anti-abuse measure, whereby the subjection of the subsidiary is only relevant in the
event of passive activities (investments and mobile capital), and that works well in practice.
Active foreign holdings are not therefore affected by this. The measure proposed in the Draft
Directive contains an unbalanced exclusion from this holding exemption on the basis of a
minimum statutory rate for the subsidiary and is therefore in conflict with the system in the

2 Article 4, paragraph 1 of the Draft Directive states that borrowing costs shali always be deductible to the extent that
interest is received and Article 8c of the Corporation Tax Act 1969 is potentially in conflict with this.
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Netherlands in which the exernption is only not applicable when there is a case of abuse. The
Netherlands should not therefore accept this proposal.

Furthermore, the proposal in fact denies third states the right to fiscal sovereignty because all
activities (abuse and no abuse) are lumped together and in the event of a rate that is too low a
legitimate tax break given intentionally by a third country will be taken back in the shareholder’s
EU member state.

All forrns of tax holidays and low or reduced statutory rates that the government in a third
country intentionally introduces in order to attract foreign investments will be affected (both
legitimate development zones in non-development countries, as well as all fiscal facilities in the
form of lower rates given by development countries). Strangely enough, fiscal facilities given in
the form of reduced tax basis are not affected by this measure (but, depending on the type of
activity it may be affected by the CFC measure). This indicates that these measures are not
logically harmonised with each other.

Finally, this measure is (with regard to unambiguous active companies) entirely in conflict with
the internationally accepted principle that tax on profits should be levied where the activities are
undertaken.

1f the Draft Directive is implemented Dutch companies doing business in states with a low
statutory rate will be disadvantaged in their competitive position with the local business sector.
Examples of this are Dutch companies with dredging activities in the Middie East, where tax on
profits is seldom levied, as well as Dutch companies that set up factories in low-wage states
under a local tax holiday regime.

Foreign regimes that are comparable with the Dutch Innovation Box (foreign R&D facilities) that
are shaped by a lower tax rate are regarded as abuse (while shaping them by means of a lower tax
basis is apparently not abuse).
This measure intensifies the race-to-the-bottom with regard to rates. The lower the rate in the
shareholder’s country of establishment, the higher the benefit that can be gained from lower rates
outside of the EU.

2.4. CFC measure
Corporation tax in the Netherlands already has a CFC measure, albeit that the categories of
activities proposed in this new measure are much broader and also include activities which, in the
view of the Netherlands, are already sufficiently active for exemption to be granted. In the past,
the Netherlands has consciously opted for a more limited CFC measure. The Association is
unaware of abuse relating to the Dutch CFC measure. There is also no jurisprudence with regard
to this. It is therefore unclear why a more extensive CFC measure would be required, while the
proposed measure will affect Dutch concerns with active business activities which, under the
current Dutch systern, are exempt under the holding exemption, such as genuine insurance and
banking activities and genuine inter-group services as well as active group financing activities.
The Association recalls that this latter exemption was explicitly introduced to compensate for the
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loss of the concern financing facility for larger Dutch concerns as a consequence of an action
against that by the European Commission.

Furthermore, it also applies here that the measure is entirely in conflict with the internationally
accepted principle that tax 011 profits is to be levied where the (real) activities are undertaken.

2.5. GAAR measure
The Association regards this measure as an example of a measure that one thinks “no-one can
object to”. However, genuine caveats can be placed against this measure.
In the Dutch context the Association sees the doctrine of fraus legis - evading the law as a likely
interpretation of the proposed measure. This doctrine must perhaps be codified. The Association
therefore expects no substantial change to internal situations in the Netherlands on this point.
1-lowever, this is not the case in situations of alleged cross-border abuse. The definition of abuse
is so general and not framed that different implementation or interpretation is very likely. The
Association refers to the experiences with the implementation of the anti-abuse measure in the
EU Parent Companies and their Subsidiaries Directive (referred to above). The principle of an
internal market means, in the Association’s view, that Dutch companies that have the foreign
components of ai alleged abuse contested, but which are normally taxed in the Netherlands, must
be able to rely on reasonable protection against the levying of international double taxation
which can arise as a consequence of that. This of course also applies in reverse to companies
from other member states when the Dutch Tax Authority regards part of a cross-border
transaction as abuse. According to the Dutch doctrine of fraus legis a transaction is ignored in its
entirety. That would mean that if another member state ignores a transaction the Dutch Tax
Authority will have to ignore the local component of a cross-border transaction in the same way
(corresponding adjustment). However, the Draft Directive provides no certainty about this for
cross-border situations. The consequence will often be the levying of international double
taxation.
The existing Arbitration Convention (if this was already deemed to be applicable in situations
whereby a country believes there is abuse) does not work properly and effectively in practice.
This has been generally known for many years, however, no effective measures have been
implemented.

2.6. Hybrid mismatches
It is, in itself, correct that the European Commission proposes measures in this area because
effective measures can only be implemented when they are coordinated internationally.
However, the measure deviates substantially from what is proposed in the OECD context and
therefore resuits in

— discoordination with third states that do operate in accordance with the OECD, with all its
consequences for the European (and therefore also the Dutch) business sector that also
operates outside of the EU, and

— a different outcome than the recommendations of the OECD.
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3. Substantive conciusions
The following substantive conciusions can be formulated on the basis of the above:

a. The Draft Directive lacks au even and balanced approach with regard to:
— the relationships with third States;
— harmonised approach to abuse where there is a good reason;
— the prevention of overkili and solutions for the incorrect levying of international

double taxation caused by the measures;
— the consequences for the business sector that does not use aggressive tax

structures;
— long-term legal tenability;
— transitory law for non-abuse situations.

b. The Association conciudes that in its current form the Draft Directive should not be
accepted by the Netherlands because on a large number of points it would cause a serious
infringement on fiscal policy that has been crystallised after many years. 1f the
Netherlands accepts its relinquishment of fiscal sovereignty and gives up a number of
crown jewels of the Dutch fiscal policy this will potentially have irreversible and major
negative consequences for specific parts of the Dutch business sector and for the
Investment Climate in the Netherlands in general. 1f, despite this, the Netherlands decides
to accept for political reasons, choices must be made during implementation that cause
the absolute minimum amount of darnage to the bonafide business sector.

c. In the event that the Draft Directive is to be amended the Netherlands — in the view of the
Association — must work actively on measures that tackie the heart of abuse, which are
focussed on passive and mobile income and artificial structuring (for example using
internal group interest and royalty structures) but which do not impact on active,
operational structures (inciuding active group financing structures and bonafide holding
activities) with substance abroad. A generic interest measure that also affects external
paid interest of non-international group structures must not be accepted by the
Netherlands.

d. The Association has major problems with:
— the generic interest deduction limit in its entirety and the lack of a stand-alone

exception in particular, a much broader tax-free allowance and transitory law for
non-abuse situations,

— the entire switch-over provision,
— the exit tax measure insofar as it concerns the transfer of assets to a permanent

establishment from a head offïce and insofar as security has to be provided for tax
in cases in which assistance for recovery is available for the exit member state,

— the CFC measure insofar as the categories of activities also concern genuine
active operational activities (including active group financing activities) and
holding activities (everything that does not concern passive or mobile income),

— the vagueness of the term abuse in the GAAR provisions and the lack of specific
concrete measures against the levying of incorrect international double taxation,
and

— the shaping of the hybrid mismatch measure that is non-OECD compliant.
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4. What now?: Objective and careful analysis required
The Association finds that the ‘anti-abuse’ stamp that is used on the Draft Directive creates au
atmosphere in which it is difficult to be against the proposals in public. Partly in the interests of
the genuine Dutch business sector and the investment climate, the Association nonetheless is
calling for the proposals to be evaluated objectively and substantively, whereby the importance
of combating abuse is considered in a businesslike and balanced manner against the negative
impact on the genuine Dutch business sector and the investment climate.

The Association points out that — in its view — there is a major risk of differing interests between
the responsibility of the Dutch EU presidency on the one hand and the interests of the Dutch
government as protector of the interests of the Dutch economy on the other hand. In the debate
about this Draft Directive the Association is calling for a proper distinction as to which interest is
served by the points raised, so that the debate can be conducted in a dear way.

The Dutch fiscal policy, in particular the ‘crown jewels’ within it, has been developed in a well
considered manner over a period of rnany decades and is geared towards the interests of the
Netherlands. Given the remarks above, it would not bear witness to careful government policy if
the Netherlands was to sign this Draft Directive ‘where marked’.
The Association recommends that meticulous impact analysis is carried Out for the Netherlands,
as other smaller member states have also announced in the meantirne.

The Association is generally concerned about the proposed speed of decision making in the
Netherlands about the fiscal climate, post BEPS. It is important in this respect to realise that
other states — UK, Ireland and Luxemburg — have thought properly and much earlier about the
future of their fiscal system and the establishment climate in a post-BEPS world. It is partly for
this reason that the Association believes it is unwise that attempts are made to reach political
agreement about the Draft Directive during the Dutch EU presidency. The sarne applies to a
generic anti-abuse measure in the EU Interest and Royalties Directive.

Proposals to implernent the Neppérus Motion about improving the investment climate that will
only be published in September 2016 cannot in any way fully repair the damage that will be
caused by acceptance of the Draft Directive in its current form. In the Association’s view, the
coherence of the cabinet appraisal of the Draft Directive with the Neppérus Motion should
therefore be a topic of debate

The Association has always presented itself as a constructive partner in the discussion about
international taxation and continually makes its expertise available on this topic. That is why the
Association’s ‘Netherlands — lnvestment Land — Core Group’ has now taken the initiative to
formulate a proposal to provide a framework for the Neppérus Motion. This is being undertaken
in close consultation with various representatives of the (international) business sector in the
Netherlands. This is a proposal whereby, mindful of the vision behind BEPS, It has to be
attractive for bringing people, assets, companies and profit together in the same place: in the
Netherlands. And with that, It is a proposal that ensures the Netherlands remains attractive also
from a tax point of view to the genuine business sector in the Netherlands and to foreign
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investors in the Netherlands, whilst retaining and increasing employrnent opportunities in the
Netherlands. The details of this plan are currently being worked 011 and the Association hopes to
be able to share further details with you about this Road Map soon.

5. General Consultation 2 March 2016
The Association requests that you take these comments into account in your Committee’s
General Consultation with the State Secretary of Finance which is scheduled for 2 March 2016.
The Association understands that prior to this General Consultation the Cabinet will undertake an
appraisal of the proposal.

The Association is of course willing to provide further clarification of these comrnents.

A copy of this letter has been sent today to the Prime Minister, the Minister of Economic Affairs
and the Minister and State Secretary of Finance.

Yours faithfully,
The Dutch Association of Tax Advisers,

t
rnr. M.Y.Lambôoij
Chairman of the Legislative Proposals Committee
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Coinmenis by the Legis/alive Proposals Coinm it/ee of the Dutch Associalion of Tax Advisers on
the Proposal for a Council Directive laying down rules againsi lax avoidance that directly affect
the ,fiinctioning ofthe in/erna! market (‘COM(’2016,) 26final,) (the Drafi Directive,)

1. Introduction and summary of the most important conciusions

The Association has examined, with concern, the Draft Directive published on 28 January 2016
by the European Commission which forrns part of a package of measures in which the European
Commission focuses on a number of important new developrnents and policy priorities in the
area of corporation tax. From the provisional agenda of the Ecofin meeting it appears that
potential political agreement may be reached about an anti-tax avoidance directive during the
Dutch EU presidency. In that case, the Association’s view is that this Directive could come into
force as early as 1 January 2018. In the Association’s opinion, earlier entry into force is
unrealistic and would also be against the legitimate interests of the business sector to adapt
existing anti-abuse structures in the event of a lack of adequate transition measures.

The Association understands and is a supporter of converting OECD-measures to combat real
abuse into international legislative structures (‘hard law’), provided that this is undertaken in a
balanced and careful manner. The Association believes that the Draft Directive fails to meet
these conditions. This is explained further in the accompanying letter and in this Annex. This
raises serious risks for the European and Dutch investment climate and in particular for the
business sector that is not involved in aggressive tax structures.

The Association is therefore calling on the Dutch government to take into account, explicitly, the
following points in its (political) considerations about whether or not to adopt this proposal and
when working out the tax details of the Draft Directive:

a. The Association fears a negative impact on the investment climate of the member states
of the European Union in general and that of the Netherlands in particular.

b. The Dutch holding exemption is a tax policy based choice for the system of capital
import neutrality. This systern is preferred for small, open economies such as the
Netherlands. The holding exemption is therefore often referred to as the ‘crown jewel’.
The proposed Draft Directive forces the Netherlands, completely unfairly, to relinquish
important points of its holding exemption - which has been in existence since 1918. As a
small country with an open economy, the proposed switch-over (for parts) of the holding
exemption to a netting system will impact on the Netherlands harder than it will impact
on the large(r) European states. The Association expects that many head offices of
European and non-European multinationals will decide to leave the Netherlands.

c. 1f the Draft Directive is adopted by the European Council the Netherlands shail be largely
relinquishing its sovereignty in the field of corporation tax. After all, the proposals relate
to the core doctrines of corporation tax. The proposed changes to corporation tax are
effectively irreversible. Unless the Netherlands potentially leaves the European Union,
changes to the corporation tax concerning these core doctrines will only be possible with
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the unanimous agreernent of all EU member states. The levying of taxes affects the heart
of the sovereign rule of law and the irreversible relinquishing of that, let alone doing so
011 the basis of rash, opportunistic (because the Netherlands currently hoids the
presidency of the European Council) decision-making, is unwise for that reason alone. In
this context, the Association refers to the warning of professor Essers in 2014 in the
Upper House: “However much it is understandable that the most powerful economies in
the world do no jonger accept that their tax revenues are drained away to tax havens and
that their own tax base is eroded, this does not alter the fact that the democratic
legitimacy of the G20, the OECD aiid the EU is lirnited to a greater or lesser degree. As a
consequence, a situation threatens to arise in which the citizens and the national
parliaments are side-lined as a result of these developments. (...) 1 observe the paradox
that the fiscal autonomy that the member states of the EU have wanted to defend 50

fiercely with the argument of the democratic deficiency of the EU, now threatens to be
lost due to the democratic deficiency in the global determination of fiscal policy,
inciuding the BEPS project.”

d. Various parts of the proposed Draft Directive are inconsistent with the fundamental
freedoms of the Treaty on the Functioning of the EU. The Association wonders whether
the Legal Service of the European Commission has tested the compatibility with the
freedoms under the treaty and, if that is not the case, calls on the Dutch presidency to
ensure that this test is indeed carried out. The Association also argues for disciosure of
the resuits of such a test, even if that is only verbally (and thus available in the form of
minutes). In the Association’s opinion rules should not be introduced that have a high
chance of being declared to be in conflict with the freedom of movement by the EU Court
of Justice.

e. According to the Association, the points above are even more pressing because the
European Commission has not undertaken any impact analysis in which the consequences
for the economies of the member states and the budgetary consequences have been
calculated. The Association requests the Dutch presidency to urge for such an impact
analysis to still be undertaken by the European Commission. It would not surprise the
Association 1f the impact analysis showed that the Draft Directive turns out to be
detrimental for Europe, and in particular for the Netherlands.

f. The Draft Directive has no transition provisions. Depending on the date of any entry into
force, this is a deficiency because companies Ileed to be given time, certainly one to two
years, to adjust to the new situation. In any event, this applies insofar as it concerns anti
abuse situations, where companies can be affected by overkill or by measures that are not
primarily focussed on anti-abuse.
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2. Article-by-Article comments3

2.1 The proposed generic interest deduction limit (Article 4)

1. The Association finds that the Draft Directive has an interest deduction limit that is based
on the recommendations of the OECD. In brief, the proposed measure boils down to the
fact that a member state may only allow the deduction of interest up to a maximum amount
of 30% of the Earnings before interest, taxes, depreciation and amortization (Ebitda) or up
to an amount of€ 1 million (SME tax-free allowance), depending 011 which arnount is the
highest. The interest deduction limit makes no distinction between group interest and
external interest (such as bank interest). In particular, there are major consequences for the
business sector due to the fact that under the new system bank interest can also be affected
by a generic deduction limit. The Association therefore also pleads for optimum use by the
EU of the OECD recommendations to make the scheme more acceptable, such as an
exception for financing infrastructure projects like wind farms, and generous transitory law
(also see below).

2. The Association expresses its appreciation for the balance approach on the basis of which
the interest deduction limit will only be applicable, after the interest charges have been
deducted from the interest incorne (and other income from financial assets). In this way, a
group is not in any case hindered by the proposed interest deduction limit from borrowing
centrally from a third party and subsequently lending on within the group. The Association
also sees a potential technical conflict between Article 4, paragraph 1 of the Draft Directive
and Article 8c of the Corporation Tax Act 1969, as a result of which the Dutch national
measures against intermediate holding companies may potentially be affected.

3. The Association also appreciates the € 1 million tax-free allowance. However, the
Association notes that since 2008 Germany — within the frarnework of anti-recession
measures — has raised the tax-free allowance to € 3 million (initially as a temporary
measure but now permanent) in order to mitigate the most negative effects of the measure.
The Association would therefore like to suggest to increase the tax-free allowance to a
level that is higher than proposed in the Draft Directive.

4. The proposed interest deduction limit has various “can” provisions that EU mernber states
are not obliged to implement but which they can opt to implement 011 a voluntary basis.
Combined with the minimum approach on which the Draft Directive is based, the
Association believes that consistent implementation across the EU of the proposed interest
deduction limit is certainly not guaranteed. That has very serious negative consequences
for the business sector. Fragmented European implementation thus thwarts in advance the
adoption of financing structures by the business sector whereby the distribution of the total
financing burden is aligned with the economic activities. There is also the potential risk
that a group is unable to “lose” its total external financing burden and that (some) external

Unless stated otherwise, all articles refer to the Draft Directive.
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interest charges are not deductible. In this context the Association argues for the following
changes to the Draft Directive:
— Fixing the Ebitda percentage at 30% so that in any event no downwards adjustment is

permitted by EU member States;
— Au autornatic deferment option for unutilised Ebitda margin to subsequent years

(Article 4, paragraph 4). Under the proposed scheme it appears that an EU member
state can opt to withhold this deferment option from a taxpayer, while that option is of
erninent importance in order to cushion the impact of the procyclic effect based on the
proposed interest deduction limit; and

— The group test (Article 4, paragraph 3) should be implemented by each EU member
state and not just by a member state that chooses to do so. On the basis of the group
test a taxpayer can stil! deduct all interest charges if he is able to demonstrate that his
borrowed capital is not a greater financial burden than that of the group.

5. The fina! OECD BEPS report about the deduction of interest includes recommendations to
make the scherne more acceptable to the business sector. The Association regrets that those
recommendations have not been adopted in the Draft Directive. In the Association’s view,
Europe should specifical!y follow these recommendations. The Association calls on the
government to specifically do its utmost with regard to this. This concerns the following
recommendations:
— The OECD recommendation to only have the interest deduction lirnit app!y in

situations in which there is a group. The Association is of the opinion that the interest
deduction Jimit in the Draft Directive incorrect!y also affects standalone companies.
The Association notes that for this reason Germany has inciuded the Stand-Alone
Klausel (stand-alone clause) in its !egis!ation. An exception for the non-cross-border
business sector is probably more sensitive from a European law point of view. The
Association therefore recommends that the Nether!ands presses for such a Stand
Alone-Klausel to be included in the Draft Directive.

— The OECD recommendation not to apply the interest deduction limit to companies
undertaking public interest projects, such as investments in infrastructure (PPP
projects, roads, engineering works, wind farms, !arge construction projects, etc.). Such
projects tend to be financed using a re!ative!y high proportion of borrowed externa!
capital and the Association is unaware of evidence of large-scale abuse with regard to
this due to the public interest and the public control of such projects.

— The OECD recommendation to base the group test — like the fixed rule — on the Ebitda,
whereby a taxpayer can deduct interest up to an amount allocated to him of the total
external group financing burden on the basis of his share in the group Ebitda.
However, the Draft Directive contains a German and Finnish group test design based
on balance values. This balance test has an ali-or-nothing approach on the basis of
which a taxpayer continues to be exempt from the fixed 30% rule if he is able to
demonstrate that his financing burden is not heavier than that of the group. According
to the Association the EU should not choose the German/Finnish approach because for
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many companies that will result in a “stricter outcome”.4Furthermore, according to the
Association it is worth recommending that the Draft Directive should include the
OECD recommendation to increase by 10% the external group financing to be
apportioned in the framework of the Ebitda group test.5 It is the view of the
Association that implementing such a 10% increase reduces the risk of a group being
unable to deduct its total external fïnancing burden.

6. The Association notes that the Draft Directive does not provide for any transitory law,
while the OECD has expressed its expectation that taxpayers should be granted a
reasonable period for adapting their financing structure before the interest deduction limit
becomes applicable.6 Furthermore, part of the OECD recommendations inciude the
possibility of excluding existing external monetary loans for a specific period of even
permanently at the moment the Directive comes into force. The Association calls on the
Dutch government to convince other EU member states that generous transitory law is
required for the implementation of a European interest deduction limit. There will often be
various (long-term) financing agreernents with different partjes and it takes time to align
the financing structure with the new rules. The Association believes that a failure to
introduce a generous transition law can only be justified in situations in which there is
evidence of dear abuse.

7. The Association calls to mmd that in the recent past the Netherlands rejected the
introduction of a generic interest deduction limit linked to the Ebitda because that has a
procyclic effect and is difficult to predict: The increase in the tax-free allowance in
Germany as a consequence of the recession in 2008 seems to be a good indication that this
concern was justified. The Association wonders what new arguments there are that now
allow acceptance of an Ebitda-based scheme? 1f, in an EU context, the Netherlands stiJl
accepts a generic interest deduction lirnit based on the Ebitda, the Association already
draws attention to the following pressing issues that will without doubt arise.
— In the first place, the Netherlands will be faced with the question about what the

introduction of the generic interest deduction limit will mean for the system of specific
interest deduction limits. The Association believes that a far-reaching clean-up of this
systern is needed. The current system is already very complex, it cannot be explained to
those who are not tax specialists, it contains double measures against the same abuse
and is bad for the investment climate. In addition to the generic deduction limit, the
Association understands that the government is considering tightening the interest
deduction limit contained in Article l5ad of the Corporation Tax Act 1969 in order to

“Even the OECD realises this, see paragraph 118 of the final report regarding action point 4 (Limiting Base Erosion
Involving Interest Deductions and Other Payments).

See paragraph 138 of the final report regarding action point 4 (Lirniting Base Erosion Involving Interest
Deductions and Other Payments).
6 See paragraph 194 of the final report regarding action point 4 (Limiting Base Erosion Involving Interest
Deductions and Other Payments).

See the SaintNicholas Letter of 5 December 2009, Parliamentary Papers 11,2009-2010,31 369, no. 9.
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combat aggressive financing by private equity partjes. The interest deduction issue will
therefore become even more complex as a result.

— A second question is how Ebitda achieved in a permanent establishment (within or
outside of the European Union) has to be included in the Ebitda scheme, partly also
(with regard to permanent establishments in the EU) in light of the EU Court of Justice
ruling of 4 July 2013, C-350/l 1 (Argenta Spaarbank NV).

— Finally, the Association draws attention to a problematic concurrence of the proposed
generic interest deduction limit with the Dutch tax group rules. 1f the fixed 30%-rule
for the Ebitda of a tax group is applied it appears that the freedom of movement will
mean that the Ebitda of a foreign subsidiary will also have to be included (see the
recent ruling by the EU Court of Justice of 2 September 2015, C-368114 (Groupe
Steria)). 1f the tax group is not deemed to be the “taxpayer” in the sense of the generic
interest deduction measure an unworkable situation can arise within tax groups in some
situations.

8. The precise meaning of the proposed Article 4, paragraph 3, sub e is unclear to the
Association. Is this about the question as to whether the group has borrowed from affiliated
companies outside of the group or is it about the question whether the taxpayer bas
borrowed from affiliated companies (within or outside of the group)? The text must (better)
express the intention.

2.2 The proposed “exit tax” provision (Article 5)

The Association believes that, specifically for the transfer of an asset to a permanent
establishment in a third country, there is no reason for not permitting a deferment of
taxation. This is also the existing system under Dutch legislation.

2. The Association urges that the Dutch system that was developed in the Hopperzuiger ruling
is maintained for the transfer of assets to a permanent establishment outside (as well as
inside) the European Union. The Association believes this is a system on the basis of which
no abuse is possible and it results in a genuine deferment of taxation on hidden reserves
that are inciuded in transferred assets.

3. From Article 5, paragraph 3, it seems to be possible to conclude that interest can be
charged in the event of deferment of collection. The Association believes that deferment of
collection must be without interest being charged. Charging interest means that the
deferment of collection of the exit tax resuits, in practice, in a dead letter because — after all
— the interest charges have a hindering effect. The Association therefore recommends that a
specific ban on charging interest 011 overdue tax is included in the provisions and from
which the member states may not deviate.

4. Considering the Directive concerning assistance for the recovery of claims relating to
taxes, the Association sees littie reason to allow member states to demand security.
Because of the possibility that member states have to demand assistance during collection,
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the EU Court of Justice finds this to be disproportional. The same reasoning would also
apply with regard to third states, insofar as they are a party to the Multilateral Assistance
Treaty and have effective collaboration with regard to collection assistance with the
relevant “exit” member state.

2.3 The proposed “switch-over” provisions and arrangement for controlled foreign
companies (Articles 6, 8 and 9)

2.3.1 Switch-over and CFC (general)

Although the Netherlands bas had to relinquish a great deal of ground with regard to fiscal
competitiveness in recent years to neighbouring states such as the United Kingdom, Ireland
and Switzerland, the Dutch holding exemption model has always remained ‘the’
international standard. The Dutch decision to exempt profit from operational (“genuine”)
activities and to tax profit from passive activities (“investments”) unless subjected to an
effective rate of 10%, without further holding periods, etc., has always been an important
fiscal reason for many international investors to set up in the Netherlands.

2. 1f the holding exemption, which sets the Netherlands apart on the international stage,
becomes a generic rule due to the effect of the switch-over clause the current comparative
advantage will be lost. In that case, the Netherlands will be (even) less able to distinguish
itself compared to other states: all with a lower profit tax rate, and in that case with an
otherwise comparable holding exemption. Think about Ireland and the United Kingdom.

3. The proposed schemes will mean (for example) that French, German and Italian
multinationals will dissolve their Dutch holding companies and return their activities to
their home country. The benefits for the Netherlands compared to the local regime in those
countries will, after all, be neutralised by the switch-over clause and the CFC rules. This
could well be a beneficial development for France, Germany and Italy, however, it is
disadvantageous for the position of the Netherlands.

4. Following on from the above, the Association points out that the State Secretary of
Finance, in his letter of 5 October 2015, wrote that “it is of major importance that in the
future the Netherlands also remains an attractive place to establish head offices and
(foreign) companies with genuine economic activities”. The holding exemption is therefore
regarded as one of the crown jewels. However, the proposed switch-over clause and CFC
provision limit the effect of the holding exemption/full exemption for completely
legitimate structures. Without the holding exemption/full exemption in its current form,
together with the anticipated administrative burden, the Netherlands will lose its attractive
position as a country in which to establish business within and outside of Europe. It is for a
good reason that the United Kingdom bas largely scrapped its CFC rules and bas
introduced a form of holding regime, specifically to create an attractive business climate.
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5. The Association points out that the Netherlands will therefore lose its appeal as an
“investment hub”. The CFC rules mean that the Netherlands will totally tax low-tax foreign
profit in advance, in other words irrespective of whether this profit is actually paid Out or
not. Foreign investors will no longer allow their international investments to be run via the
Netherlands. In the first instance, that will have consequences for the Dutch financial
service sector and, secondly, for employment in general. Investors who no longer come to
the Netherlands will also not set up their distributions centres, data warehouses or regional
head offices for e-commerce business in the Netherlands.

6. In addition, the Association warns that the proposed measures will specifically
disadvantage Dutch multinationals with an internal active bank and treasury function
abroad. Permitting this was, at that time, a conscious policy of the Dutch government as
compensation for the loss of the Dutch facility for group financing companies after this
was banned by the European Commission.

7. There is a major risk that non-European investors, for example from China, Korea, Japan
and the United States, will not invest in the European Union at all unless it is absolutely
necessary — they will establish their regional head offices close to the European Union: in
Switzerland or Dubai (and presently perhaps even in London) and then operate only on a
minimum basis in the European Union.

8. Experiences in the United States, which has a credit system (in accordance with the switch
over) and CFC rules, have shown that for that reason companies relocate to states with
better fiscal regimes (by means of ‘inversions’). Because the proposed rules in the Draft
Directive appear to be even more disadvantageous compared to the — encircled by
supporting provisions — American rules there appears to be no doubt that the new EU rules
will be a reason for a range of companies to relocate their head office to outside of the
European Union.

2.3.2 The switch-over clause (specific)

1. The introduction of a switch-over clause cannot be justified by the argument that such a
provision combats abuse that can only be tackled on a supranational basis. After all, there
is no mismatch between tax systems that create a fiscal void. However, separate from that,
the Association wonders what the abuse is if a company that is based in a member state of
the European Union, has a holding in / permanent establishment in a third country, which
holding operates ari operation company that is in no way artificial. An example is dredging
work undertaken by a Dutch company in the Gulf region. The Association wonders what
justifies the fact that the Netherlands can levy a 25% tax on these activities if the relevant
Gulf state does not tax the activities. In the Association’s opinion it is evident that these
Dutch companies will be disadvantaged compared to companies based in states that have
no switch-over clause.
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2. In this context, the Association points out that the objective of the Draft Directive is —

according to the explanatory notes — to tax profits where the profit is made. A switch-over
clause is in conflict with this principle because (as is evident from the example above,
arnongst other things) it stipulates that a member state of the European Union is to tax
profit that is made outside of the European Union. An example is a Dutch multinational
that bas actively-operating local companies throughout the world, therefore also in low-tax
countries. in that case, the Netherlands will effectively levy tax on these local companies,
whiLçt the profit is ofcoure not achieved in the Netherlands.

3. The Association also wislies to point Out another undesirable effect. The switch-over clause
means that the tax benefits that developing countries wish to give to companies from the
EU member states (in the form of low statutory rates) to stirnulate the local economy will
be taxed out of existence. As a consequence, the European Union will be interfering with
the fiscal policy of developing countries for the benefit of the public finances of the EU
member states. Assume, for example, that an African country reduces the tax rate to 8% in
order to stirnulate the economy. 1f a Dutch company invests in that African country the
activities there will be taxed under Dutch corporation tax. The benefit that the African
country wishes to give in order to stimulate the econorny will be taxed away completely by
the Netherlands. The link with the statutory rate of the member state in which the taxpayer
is established also means that a British company can invest there at any time (if the British
rate is sufficiently 10w) whilst retaining its exemption in the UK. This effect then causes an
unfair competitive position as a result of an anti-abuse measure and intensifies the race-to
the-bottorn with regard to rates.

4. The Association considers it vitally important to clarify that the credit that should be given
on the basis of the switch-over extends to the taxes levied at source that are owed by the
taxpayer as well as — in holding situations — to the tax on profit levied for the participation.
In this context the Association wonders how the extent of the credit of underlying tax on
profit will be determined if the details are unavailable - which is a realistic situation in the
event of a minority participation. The Association therefore proposes setting the underlying
tax on profit fictionally at 40% of the statutory rate in the shareholder’s country, in any
event in situations that clearly do not involve abuse.

5. The text of the Draft Directive must clearly state how, for example, a temporary tax
holiday bas to be handled in a country that ordinarily bas a high corporation tax rate. Is or
is this not relevant to the question about whether the test based on the statutory rate is
complied with? Furthermore, the Association assumes that a local holding exemption, or
the use of an offshore regime, bas no effect on the test — which is important for the switch
over clause — that links up with the statutory rate. The text of the Draft Directive or the
explanatory notes to this must provide greater clarity. 1f this is not intended it is strange
that a basis reduction with a high rate creates no problem but that a low rate on a normal
basis does create a problem. A logical connection with the CFC clause is lacking, where
the test is the effective tax rate.
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6. Considering the evident objective of the switch-over clause, narnely the prevention of low
taxed income entering the European Union ‘tax free’, it is in the Association’s opinion
incorrect that the credit is (appareutly) to be restricted to the tax at the level of the direct
participation. After all, for the question about whether income is taxed at a low rate, it is
necessary to not just look at the last link in the structure before the incorne enters the
European Union.

7. Following on from that — and stated more generally —the Association notes that the switch
over clause will result in the levying of international double taxation if a low-taxed
company in turn has holdings in high-taxes countries. Although the group that is liable via
the direct holding will then be subjected to a high rate, the switch-over clause will still be
applicable and no credit will be given for the tax levied at the level of the subsubsidiaries.
Separate from the principal objections that the Association bas against the broad switch
over clause (see above), the Association considers it objectionable that the credit is limited
to such an extent.

8. The Association points out that, because under the 40%-test there is a link to (40% of) the
statutory rate of the EU member state in which the taxpayer is based, this resuits in a
disadvantage for companies in member states in which the rate is relatively high. For
example, Dutch companies with foreign holdings will already have to apply the switch
over when the local statutory rate is 10% or lower, while Irish companies with foreign
holdings only have to apply the switch-over when the local statutory rate is 5% or lower.
With its corporation tax rate, the Netherlands is in the middle bracket in Europe and Dutch
companies are therefore disadvantaged compared to companies in, for example, the United
Kingdom and Ireland. This therefore intensifies the race-to-the-bottom effect if states react
to this.

9. The Association wonders how the switch-over arrangement relates to the tax treaties
concluded by the Netherlands with EU member states and with third states and to tax
treaties yet to be conciuded (or renegotiated) by the Netherlands with EU member states
and with third states. It is important that before the Netherlands agrees the Draft Directive
at all, it is established that the Dutch assurnption that tax treaties are of a higher order than
the national legislation remains valid and that this does not change if the national
legislation has to be amended as a result of an EU Directive. An example is the situation in
which a Dutch company has activities in a low-tax foreign country, the profit from which
the Netherlands may not tax on the basis of a tax treaty concluded with that foreign
country. According to the Association, the Netherlands should not be forced to levy tax on
that foreign profit on the basis of the Draft Directive (1f this is accepted) in contravention
of the tax treaty. That would override the treaty and the Netherlands has always been
opposed to that.

10. In any event, the switch-over clause must not apply to foreign property and (other) non
mobile activities (therefore active operational activities with genuine substance). In that
case, the choice about having assets/activities in the relevant foreign country would be
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based simply 011 ecoiiomic grounds and the assumption would also be respected that profit
has to be taxed where the genuine activities are undertaken.

2.3.3 CFC rule (Articles 8 and 9)

The Association believes that dividend income and income resulting from the sale of shares
is incorrectly deemed to be ‘contaminated’ incorne (Article 8, paragraph 1, section c, sub
(iii)). This means that companies that carry out operational activities and which also have a
holding are deemed to be a CFC company, even 1f those holdings themselves only
undertake operational activities. The Association finds this incornprehensible. An example
is the situation in which a Dutch company has an interest in a company in another country
which has a high statutory rate. This company has major operational activities and also has
holdings. The effective rate is low diie to the fact that that other country offers more liberal
deduction possibilities compared to the Netherlands. 1f large dividends are received from
the holdings in a particular year this body is a CFC body. The Association believes this is
wrong because this is clearly not an abuse situation.

2. In the Association’s opinion, this CFC rule will involve major administrative burdens.
Specifically, the foreign tax basis will have to be recalculated to the Dutch tax basis in
order to determine the effective rate.

3. Another undesirable consequence of inciuding dividend income and income from the sale
of shares, as “contarninated” income, is that an effect can occur that a holding is regarded
as CFC in one year but not in another year. Amongst other things, this will result in
enormous administrative burdens, for example keeping a record of which year a dividend
originates from under the switch-over clause — is that from a CFC year or from a non-CFC
year? This will result in subdividing issues. The Draft Directive contains no dear rules
about this.

4. The Association wonders why at the time of inciuding foreign income in the basis, no
credit is giveri for the underlying tax on profit? Now that credit is only given at the moment
the profit is paid outlshares are sold (under the switch-over clause). An example of the
disadvantage of the arrangement is the situation that a Dutch company holds shares in a
foreign CFC company that pays 8% tax. For the profit of that foreign company the amount
of tax effectively owed is 33%. This results in a significant cash flow disadvantage.

5. In addition, in the opinion of the Association, the CFC rule and the switch-over clause are
not properly harrnonised with each other. For example, the situation can arise whereby a
holding is covered by the CFC clause but not under the switch-over clause. That is the case
if the statutory rate in the country in which the holding is based is relatively high (higher
than 40% of the rate in the EU member state in which the shareholder is established), while
the effective rate is relatively low (due to basis deviations). In that case, the problem is that
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no credit is given under the switch-over clause and the CFC rules, as pointed out above, do
not have their own credit rules.

6. The Association proposes that it is clarified what is meant by the income that is to be taken
into account in the shareholder’s country on the basis of the arm’s length principle (in the
context of CFC rules in the case of artificial EU holdings). Why is this organised separately
since, after all, it appears to ensue directly from the arm’s length principle? What is then
the difference between artificial and non-artificial structures?

7. The text of the Draft Directive will have to clarify that CFC income can only be collected
in one EU member state. 1f a Dutch company hoids shares in a British company which in
turn holds shares in a low-taxed company in a third country, that low-taxed company is a
CFC company for both the Netherlands and the United Kingdorn. In the Association’s
opinion it should not be the intention that both the Netherlands and the United Kingdom
are allowed to tax that CFC company. The Association believes that it should only be
collected in the United Kingdom. This can be clarified by inciuding the word ‘direct’ in
front of the work ‘entitlement’ in Article 9, paragraph 2.

8. Article 8, paragraph 1, sub a, states that the 50% criterion is to be determined on the basis
of ‘the taxpayer by itself or together with its associated enterprises as defined under the
applicable corporate tax system’. The Association wonders why the member states are
being given so much opportunity of interpreting the 50% criterion themselves. The member
states are given the choice about whether or not to interpret the 50% criterion ‘by itself or
together with its associated enterprises’ and, furthermore, the member states may
themselves define the ‘associated enterprises’. This results in many different possibilities
and applications of the CFC rule. 1f the CFC rule is to be enforced the Association urges a
more dear definition so that a more consistent system is created within the EU.

2.4 General anti-abuse provision (GAAR) (Article 7)

The Association would like to see the term ‘essential purpose’ explained, partly in light of
the GAAR in the Parent companies and their Subsidiaries Directive, the anti-abuse concept
that is used in the jurisprudence of the EU Court of Justice and the use of the fraus legis
doctrine in Dutch tax law.

2. More specifically, the Association wonders how the proposed GAAR in the Draft Directive
deviates from the Dutch doctrine of fraus legis. In addition, the question arises about
whether the proposed GAAR is easier or more difficult to apply than fraus legis. 1f the
GAAR is more difficult to apply thanfraus legis, does the government then plan to ‘scrap’
the concept offraus legis by means of a statutory provision? The Association would prefer
that the fraus legis doctrine which is crystallised in the Dutch legal systern is maintained.
Does the government see the possibility of labelling this as sufficient implementation of the
GAAR or is codification required?

When requested and on its oivn initiative, the NOB Legislative Proposals Conirnittee responds to tax-relevant 12
(7egislative) proposals, based on the expertise of its members. Important criteria are practicability, effectiveness
and efficiency, regulatoiy burden, retrospective eJfrct conipatibility with law and the consequences for the
investment climate.



j QIBJ

3. The Association would like to know to what extent the term ‘abuse’ bas already been
further crystallised. As the State Secretary for Finance promised in his letter of 4 December
2014 (AFP/2014/1087) during the period of the Dutch EU presidency the interpretation of
the term ‘abuse’ from the Parent Companies and their Subsidiaries Directive will be placed
011 the agenda. To what extent has action already been taken on this and what is its status?
The Association now has the impression that the anti-abuse rule that came into force in the
28 member states on 1 January 2016 bas been implernented in 28 different ways. The
Association calls for investigation and appraisal before this abuse term is included in the
sarne way elsewhere in European legislation.

4. In the Association’s opinion there has to be an arrangement that prevents double taxation
caused by applying the anti-abuse provision. After all, on the basis of the anti-abuse
provision a country can attach other fiscal consequences to a fact pattern compared to
another member state. In dornestic relationships the application offraus legis means that a
transaction can be ignored completely. In a perfectly operating internal market this should
also be the effect if a cross-border transaction is ignored within the EU under the GAAR.
The Association is of the opinion that the current text allows only a part of the transaction
(in one member state) to be ignored, while the fiscal consequences of the other part of the
transaction remain unaffected in the other member state. International double taxation can
arise as a result of this.

5. By using vague terrns and inadequate regulation of the abuse term with examples and
explanatory notes, there is a risk that member states start using the GAAR for purposes
other than hard abuse (for example to tax larger proportions of the profit of multinationals).
A European solution should therefore have a truly European effect. This requires that the
other member states involved are also convinced of the abuse character. This raises the
threshold against improper use of the GAAR by member states.

6. Counterbalancing should take place either by an obligation of a corresponding correction in
the other member state (both states apply the GAAR and both ignore the contested
transaction, even if this means that a profit element is not therefore taxed in one state
because It is already taxed in another state due to the application of the GAAR).

7. 1f no measure is implemented for this in the Draft Directive or two or more member states
have a difference of opinion about the question as to whether there is an abuse situation, a
procedure should be commenced in order to resolve that dispute (insofar as the situation
results in double taxation). That is the purpose of the Arbitration Convention. However,
this leads a dormant life and has shown itself to be not very effective in practice. Because
the Draft Directive increases the possibility of double taxation in a range of areas. the
Association is of the opinion that the European Commission, in support of the introduction
of the Draft Directive, should also pay attention to making the Arbitration Convention
more effective.
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2.5 The proposed arrangement for hybrid mismatches (Article 10)

1. The proposed Article 10 provides, in brief, an arrangement for the situation in which two
EU member states give a different fiscal qualification to an entity with the result that a
payment in two EU member states is deductible, or is deductible in an EU member state
without a corresponding levy in another EU member state. Furthermore, Article 10
provides an arrangement for the situation in which one EU member state regards an
activity as a permanent establishment and the other EU member state does not. As a final
element, the proposed Article 10 provides an arrangement for the situation in which two
EU member states give a different qualification to a financial instrument.

2. The existence of hybrid mismatches between EU tax systems is, according to the
Association, an outstanding example of a matter that has to be resolved in an EU context.
A member state is unable to do that alone. That is also the purport of the OECD
recommendations in this area.8 The Association points out that the EU member states
recently agreed guideline solutions for various hybrid mismatches under the flag of the EU
Code of Conduct for Business Taxation.9These guidelines are a kind of European pseudo
legislation, to which the EU member states have committed politically. The Association
wonders whether the efforts of the Dutch government stijl mean that it supports a European
“hard law” solution via an arrangement in the Draft Directive and would prefer to see the
guidelines exchanged for that?

3. The Association notes that the arrangement proposed by the European Commission to
resolve hybrid mismatches is a flagrant deviation from the OECD recommendations. The
OECD recommendations boil down to what are known as “linking rules” which, in the case
of a hybrid mismatch, cancel a deductible item or include a payment received in the levy.
The arrangement proposed by the European Commission goes much further and boils
down to complete mutual recognition of the fiscal qualification of an entity, permanent
establishment or financial instrument. Under that arrangement the source state of the
payment is always the guiding principle. It is unclear to the Association why such a far
reaching intervention in the national corporation tax systems has been chosen. The
sovereign right of an EU member state to determine which entities are independent
taxpayers for the levying of corporation tax will consequently be affected to a great extent.
The full requalification of hybrid entities proposed by the European Commission
undeniably also bas indirect effects on the income tax systems of the EU member states. Is
the European Commission by any chance turning to this far-reaching tool because it fears
that the OECD methodology meets with objections in the EU, for example objections
concerning the freedom of movement?

See the final report concerning action point 4 (Neutralising the Effeets of Hybrid Mismaich Arrangements), OESO. 2015.
This concerns guidelines to resolve so-called “hybrid entjty rnismatches” between two or more LU member states and guidelines to resolse

mismatches resulting from the fact that one EU member state regards an activity to be a permanent establishmcnt and another EU member State
does not (“hybrid permanent establishment mismatches”). See the Code of Conduct Group report for the second half of 2014. no. 16553/1/14,
Fisc 225. Ecofin 1166 and the report of the Code of Conduct Group for the first half of 2015, no. 9620/15, Fisc 60. Ecofin 443.
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4. The Association points out that the chosen solution direction also resuits in other outcomes
than the recommendations of the OECD. In this context, the Association gives the
following example that is derived from the final report concerning Action Point 2.10

Example
Company A, based in member state A, hoids all of the shares in hybrid entity B, which is
based in member state B. From member state A’s perspective, hybrid entity B is fiscally
transparent and from member state B’s perspective it is fiscally non-transparent. 1f
company A provides a financial ban to hybrid entity B, this will result in deduction of
interest payment in member state B without any corresponding levy in member state A.
The interest deduction at the level of hybrid entity B will then be used in member state B to
offset the profit of a group company which is also established in member state B (for
example via a consolidation regime or arrangement for loss carry-over within the group).

The primary solution of the OECD is that member state B should refuse the deduction of
interest payrnent. This neutralisation seems logical to the Association. However, under the
proposed Article 10 of the Draft Directive, member state A must fully adopt the non
transparent qualification that member state B gives to the hybrid entity. The result of this is
that the interest payment also becomes apparent in member state A so that member state A
will proceed to levy on the interest received. An outcome therefore that is contrary to the
OECD recommendations.

5. The Association points out that if one reads the Netherlands for member state A in the
aforementioned example and (in addition to company A) a natural person also participates
in the hybrid entity, this natural person shail probably have to be regarded as having a
substantial interest in the hybrid entity (box 2 of the income tax). In the Association’s view
it goes without saying that in practice unworkable situations will arise from this.

6. The Association calls on the Dutch government to put in all effort to ensure that the “anti
hybrid mismatch rules” proposed by the European Commission are properly thought
through by the EU member states. The Association suggests that in any event the scope of
any European “anti-hybrid mismatch rules” should be restricted in a manner that conforrns
to the OECD. In real terms, this means:

— Rules that aim to neutralise the fiscal mismatches in relation to hybrid entities
should be restricted to mismatches in a group context. The OECD definition of a
group is an interest of 50% or more.

— Rules that aim to neutralise the fiscal mismatches in relation to financial
instruments should be restricted to mismatches in associated relationships. The
OECD defines associated rebationships as an interest of 25% or more.

10 This concerns example 3.1 relating to a so-called “disregarded hybrid payment”.
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