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Unofficial translation of the assessment by the Dutch government of the proposal of the European Commission regarding hybrid 
mismatches with third countries 

  
Leaflet 2: Directive on hybrid mismatches with third countries  

 
 
1. General information 

 
 

a) Title of proposal 

Proposal for a Council Directive amending Council Regulation (EU) 2016/1164 as regards 

hybrid mismatches with third countries 

 
b) Date receipt of Commission document 

25 October 2016 
 
 

c) Commission document no. 

COM(2016) 687 
 
 

d) EUR-Lex 

http://eur-lex.europa.eu/legal-content/NL/TXT/PDF/?uri=CELEX:52016PC0687&from=EN 
 
 

e) No. impact assessment Commission and Opinion Impact Assessment Board 

No impact assessment was produced. The European Commission (hereinafter: the Commission) 

did however draft a staff working document that provides further details about the package 

(SWD(2016) 345). 

 

f) Council process 

ECOFIN Council 
 
 

g) Responsible Ministry 

Ministry of Finance 
 
 

h) Legal basis 

Article 115 of the Treaty on the Functioning of the European Union 
 
 

i) Council decision-making procedure 

Unanimity 
 
 

j) Role of the European Parliament 

Consultation 
 
 
2. Essence of proposal 

a) Content of proposal 

This proposal is part of a package of four proposals for directives and a Commission 

communication, all in the field of corporate income tax. Separate BNC leaflets have been prepared 

on this. 

http://eur-lex.europa.eu/legal-content/NL/TXT/PDF/?uri=CELEX:52016PC0687&amp;from=EN
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One of the proposals concerns an amendment of the Anti-Tax Avoidance Directive (ATAD).1 The 

Anti-Tax Avoidance Directive includes rules to neutralise the effects of hybrid mismatches 

between EU Member States. With hybrid mismatches, the different qualification of an entity or a 

payment by several countries2 means that 1) a payment is deductible, but is not taxed anywhere, 

2) that one payment is repeatedly deductible or 3) that profit is not taxed anywhere. 

 
When the Anti-Tax Avoidance Directive was adopted, the Council adopted a declaration in which 

the Council calls on the Commission to submit a proposal in October 2016 on hybrid mismatches 

involving third countries in order to provide rules that are consistent with and not less effective 

than the rules that were proposed in the OECD BEPS report on Action 23, with a view to reaching 

an agreement by the end of 2016. The Commission has responded to the Council’s call by means 

of this proposed directive. The proposed directive contains rules that specify how the unwanted 

effects of hybrid mismatches between EU Member States and third countries must be neutralised. 

The proposed directive also contains rules to neutralise the effects of hybrid mismatches between 

EU Member States insofar as these were not already included in the Anti-Tax Avoidance Directive. 

 
The proposed directive makes proposals for neutralising hybrid mismatches in the case of hybrid 

entities, hybrid financial instruments, hybrid transfers, hybrid permanent establishments, 

imported mismatches and situations involving entities with dual residence. 

A hybrid entity is an entity (company) which is classified differently by the countries involved in a 

payment. 

Hybrid financial instruments are financial instruments where the transaction is classified 

differently by the countries involved (see the last example in footnote 2). Hybrid transfers 

concern complex structures in which transactions are classified differently.4 

In the case of hybrid permanent establishments, the countries involved assess differently 

whether there is a permanent establishment (e.g. a branch) in one of the countries concerned. 

In the case of imported mismatches, there is a mismatch between third countries at a different 

location in the structure, with the mismatch as it were being imported by means of a non-hybrid 

instrument. 

 
 

 

1 Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that directly affect the functioning 
of the internal market (PbEU 2016 L193/1). 
2 A different qualification (or classification) means, for example, that one country regards an entity as transparent and assumes that the 
shareholders of an entity (in the other country involved) are taxed, while that other country regards that same entity as non-transparent and 
assumes that the entity (in the other country involved) is taxed. A payment in one country can also be regarded as dividend that remains 
untaxed under a participation exemption, while the payment is treated as a deductible loan in the other country. 
3  BEPS: Base Erosion and Profit Shifting. The BEPS project of the Organisation for Economic Co-operation and Development (OECD) aimed 
to develop measures against tax avoidance by multinational companies and contained fifteen action points. Action 2 related to the neutralisation 
of the effects of hybrid mismatches. 
4 An example of this is the repo, which involves the sale and subsequent re-purchase of the same financial product. 
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In the case of dual residence it is possible to deduct a payment (from the profit) at two 

locations. 

 

In the proposed directive, the responsibility for neutralising the effects of the hybrid mismatch 

rests in all cases with the EU Member State insofar as the third country has not already 

eliminated the effect (and the mismatch and its effect therefore does not reoccur). The Member 

State must refuse the taxpayer company either a deduction or require the taxpayer to include the 

payment in the tax base. 

 

b) Impact assessment Commission 

No impact assessment was produced. The Commission did however draft a staff working document 

that provides further details about the package. However, this staff working document is very brief 

and does not contain any figures to support the impact of the proposed directive. 

The Commission contends that no impact assessment is necessary because the proposal is 

consistent with the work on hybrid mismatches that has been carried out within the framework of 

Action 2 of the OECD BEPS project, the staff working document provides a clear overview of 

studies that have been performed into hybrid mismatches and stakeholder consultations on the 

technical aspects of the proposal took place at an early stage. In addition, the Commission points 

out that there was also no impact assessment for the proposal for the Anti-Tax Avoidance Directive 

and that there should be a quick response to the Council’s call. 

 
3. Dutch position on the proposal 

a) Essence of Dutch policy in this field 

As the Cabinet has stated on several occasions5, it believes that it is socially desirable to tackle 

international tax avoidance and abuse. At the same time, the Cabinet has also indicated that it is 

essential to ensure fair competition and preserve jobs in the Netherlands. Effective new standards 

can therefore only be established through international consensus. During the Council’s Dutch 

Presidency, the Netherlands also focused on increasing transparency to improve insight into 

structures that enable tax to be evaded or avoided, and to adopt measures to prevent abuse in 

accordance with the measures developed within the OECD. 

 
b) Assessment + effort with respect to this proposal 

The Netherlands considers that measures to counter tax evasion by exploiting differences 

between tax systems must be taken at the international level. In that sense, the Netherlands is 

able to support a directive against hybrid mismatches. Such a directive will contribute to a level 

playing field for companies operating in the European market. For US multinationals, the 

Netherlands would become relatively less attractive as a business location as a result of this 

directive. In relation to combating tax avoidance and addressing the tax and business 

 
 

5 The letter notes, for example, the appreciation of the outcome of the BEPS project and contains a preview of the Dutch tax 
and business climate (Parliamentary Documents II 2015/16, 25 087, no. 112). 
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climate, the letter from the Deputy Minister of Finance to the Lower House dated 20 September 

2016 states that the Cabinet is committed to a simultaneous move on two fronts: 

(1) vigorously continuing the proactive approach to tax avoidance, with the Netherlands playing 

a leading role internationally, and (2) lowering the corporate income tax rate to a competitive 

level. In effect this means that the more we succeed in the far-reaching combating of tax 

avoidance, we will correspondingly also reduce the corporate income tax rate. 

 
This proposed directive ensures that the EU Member States will act consistently against hybrid 

mismatches with third countries. The EU directive does not however impose an obligation on third 

countries that are involved in hybrid mismatches. It is therefore essential that the directive is as 

much as possible consistent with the outcome of the OECD BEPS project. After all, many non-EU 

countries are involved with the BEPS project. The Netherlands is therefore committed to the 

directive being in line with the OECD outcomes. The Cabinet considers it positive that the directive 

addresses the same hybrid mismatches as the BEPS reports and that solutions are not limited to 

mismatches by way of hybrid entities or hybrid financial instruments; issues to which the Anti-Tax 

Avoidance Directive was confined. 

 

Although the OECD report on Action 2 does not prioritise which country must act first to neutralise 

the hybrid mismatch and its effects, it does state that the responsibility for this should lie primarily 

with the country to which the payment is made. If, in a specific case, this is a third country and 

the payment is made from an EU Member State, but because it is made via a hybrid mismatch it 

remains untaxed, then based on the proposed directive the EU Member State must neutralise the 

mismatch, while under the OECD rules the country to which the payment is made should be the 

first to act. Although the proposed directive is not in opposition to the OECD outcomes – that the 

third country should be the first to act does not mean that the country involved should not act if 

the third country does not do so – the third country must be given the opportunity to include the 

payment in the tax base. The third country must be given sufficient time to do so. This is also the 

most satisfactory outcome, because this removes the effects of the hybrid mismatch and tax is 

levied where value is created. 

 

An example serves to illustrate this. This is the example of the limited partnership/private limited 

liability (CV/BV) structure that the Netherlands and the United States (hereinafter: US) regularly 

include in structures involving head offices resident in the Netherlands. This involves a mismatch 

with a hybrid entity (a Dutch limited partnership; hereinafter: CV) that the Netherlands regards as 

transparent and the US, after the taxpayer has elected to be regarded as non-transparent7, 

therefore regards as non-transparent. The US therefore does not tax payments made by a Dutch 

private limited liability company (hereinafter: BV) to the CV, for example royalty payments for 

operating intellectual property developed in the US, but does lay a tax claim on this payment 
 

 

6  Parliamentary Documents II 2016/17, 25 087, no. 130. 
7  In the US, the taxpayer can elect to have the company regarded as either transparent or non-transparent. This is called 
check-the-box. 
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at the time the CV distributes the royalties to the parent company established in the US. 

However, the US does not execute its tax claim for a very long time. The OECD report on Action 

2 places the responsibility for eliminating the implications of the hybrid mismatch in this 

example on the US. Only if the US does not act, is it up to another country, 

in the present case: the Netherlands, to neutralise the mismatch, or refuse the deduction of the 

royalty payment from the BV to the CV. This means that the Netherlands would effectively be 

taxing profit, while the value is created in the US (the intellectual property was, after all, developed 

there). This is contrary to taxing profit where value is created, which is internationally accepted as 

the starting point for determining where profit must be taxed. This is an undesirable situation. The 

Cabinet believes that the country to which a payment is made in such a situation (in the present 

case: the US), must be given sufficient opportunity in such cases to amend national legislation in 

order to execute its tax claim or to take the necessary measures before the EU Member State taxes 

the profit (or at least refuse the deduction). The implementation date of 1 January 2019 proposed 

in the present directive, will likely not give these third countries enough time. Furthermore, third 

countries will file notices of objection against an EU Member State taxing the profit, if these third 

countries believe that this profit is their due and if they consider that the EU Member State is 

wrongly taxing this profit by virtue of the directive. This is also an argument for giving third 

countries the chance to tax these profits themselves. 

 

There are also other reasons why a later implementation date for the proposed directive would be 

logical. This concerns enterprises with real economic activities. These enterprises must be given 

enough time to adapt to the directive. The Cabinet wants to offer these enterprises prospects for 

action. These changes to a company’s structure could also mean additional work for the Dutch tax 

authorities, because companies will have to present their new structure to these authorities in 

order to obtain advance certainty, for example. The Dutch tax authorities must be given enough 

time to prepare for this and to work together with the taxpayer on this. Finally, implementing the 

directive with due care will take time, given that it is based on principles and lacks specifics. For 

this reason, the Netherlands is looking at 1 January 2024 as implementation date. 

 

Once national legislation based on this directive has been implemented and a third country at a 

later date introduces legislation that neutralises the mismatch and triggers double taxation, the 

taxpayer can initiate a mutual agreement procedure by virtue of a bilateral tax treaty. In that 

case, the Netherlands is committed to eliminating this double taxation based on the principle that 

profit must be taxed where value is created. 

 

The BEPS report on Action 2 contains an exception for capital instruments with a hybrid character 

that are held pursuant to prudent regulations for financial institutions. The possibility of an 

exception is missing from the proposed directive. It is possible that this issue will still be brought 

up for discussion. The Netherlands will inquire about the reasons for this distinction. 

 

c) First estimate of forces at play 

In the first Council discussions, almost all EU Member States indicated their support for quickly 

reaching agreement on the proposed directive, in line with the Council’s announced intention to 

reach agreement on the proposal by the end of 2016. These Member States also emphasized that 
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the directive must be consistent with the outcome of Action 2 of the BEPS project. In response to 

this, the presidency presented an amended proposal, which was drafted with input from the OECD. 

The Slovak presidency proposes amending the Commission’s proposal on a number of essential 

points. The most important change involves expanding the scope of the proposed directive and the 

Anti-Tax Avoidance Directive and requiring Member States, in certain cases, to tax hybrid entities 

incorporated under the laws of that Member State and to regard the taxpayer as resident in the 

Member State. As this concerns making a transparent entity subject to tax, this involves more than 

just eliminating the effects of the hybrid mismatch; something which the Commission’s proposal 

had confined itself to. Because a less far-reaching measure would therefore also eliminate the 

effects of a mismatch, it can be argued that the solution proposed by the presidency is problematic 

in light of the proportionality requirement. Even under the presidency’s proposal, the Netherlands 

will have to tax the profits of CV/BV structures, although these profits are, in fact, created in the 

US. 

 
 
4. Assessment of authority, subsidiarity and proportionality 

a) Authority 

The EU has shared authority to impose taxes that directly affect the internal market. The 

Commission bases the jurisdiction for the proposed directive on Article 115 of the Treaty for the 

Functioning of the European Union. The Netherlands considers this to be the correct legal basis. 

 

b) Subsidiarity 

The Cabinet’s assessment of subsidiarity was positive. The proposal involves combating cross-

border tax avoidance (where the differences between tax systems are taken advantage of). The 

Cabinet is of the opinion that this needs a coordinated approach. 

As was previously emphasized to parliament8, within the EU, it is the Member States that are, in 

principle, authorised to impose direct taxes. The Commission can only adopt harmonisation as 

part of efforts to improve the internal market. 

 
c) Proportionality 

The Cabinet’s assessment of proportionality is positive, but with a reservation. If the objective is to 

make it completely impossible to derive tax benefits from artificial structures by using hybrid 

mismatches, then a global approach is the preferred option. As long as binding global rules are not 

available, a step in this direction can be taken by neutralising the effects of hybrid mismatches 

within Europe, as well as between EU Member States and third countries. However, it is more likely 

that a European solution will result in enterprises changing their structures, with possible 

associated consequences of enterprises and their employees relocating to a country outside the EU 

in order to be able to continue to use the tax benefits of hybrid mismatches between two non-EU 

countries. A unilateral EU solution would therefore only contribute to combating artificial structures 

with hybrid mismatches if it leaves room for a global solution. That is why it is crucial that the final 

directive is in line with the outcome of the BEPS report on Action 2. 

 
 

8  For example, Parliamentary Documents II, 2014/15, 21 501-07, no. 1281, p. 4.  
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5. Financial implications, impact on the regulatory burden and the administrative burden 

a) Implications for EU budget 

There are no implications for the EU budget. 
 
 

b) Financial implications (including personnel) for central government and/or decentralised 

governments  

It should be borne in mind that the proposed directive and any national legislation based on it 

will have a major behavioural effect: enterprises with structures involving hybrid mismatches 

between EU Member States or between an EU Member State and a third country may look for a 

third country where they can set up a structure that will safeguard the deduction. They could do 

this by reporting the profit or the deduction in another country, for example. The limitation of the 

deduction will thus not lead to budgetary corporate income tax revenue. 

Any budgetary implications will be accommodated in the budgets for the departments responsible 

for policy, in accordance with budgetary discipline guidelines. 

 

c) Financial implications (including personnel) for the business sector and the public 

The Commission does not use figures to substantiate the financial implications of the proposed 

directive on the business sector and the public. Because US enterprises use the abovementioned 

CV/BV structure in the Netherlands, the Cabinet has identified the implications of the proposed 

directive on the CV/BV structure. It will still be possible to set up this structure, but the tax 

benefits for US enterprises in the Netherlands will disappear. 

US enterprises account for a total of 77,600 jobs in the Netherlands; their choice of the 

Netherlands was influenced by the CV/BV structure. Today a significant number of these 

enterprises use the CV/BV structure.  For enterprises that use the structure, the Netherlands will 

became less attractive as a business location for US multinationals once the benefits of this 

structure disappear. 

Since the Netherlands is then less attractive as a business location for US enterprises, jobs could 

disappear in the short-term if the tax rates are not adjusted accordingly, due to the fact that 

enterprises can move their central functions (head offices) to alternative locations where they can 

set up a hybrid mismatch structure or to a country with a low tax rate. This will especially 

threaten more mobile jobs. Slightly more than half of the jobs in enterprises that use a CV/BV 

structure are identified as a mobile position. However, it is very difficult to predict what the 

precise effects of the disappearance of tax benefits will be. It is obvious that some employees will 

be made redundant in the short-term and some will relocate abroad along with the enterprise. 

The latter could, for example, apply to the 5,300 foreign employees at the abovementioned US 

enterprises who take advantage of the 30% ruling.9Furthermore, jobs will also be lost in the 

short-term at, for example, suppliers to enterprises that leave or relocate their activities. 

The long-term effect of these measures will be that unemployment will fall because the labour 

market has adjusted to this situation. A loss of prosperity will arise, because the number of 

jobs will decrease there may also be a loss of productivity. 
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d) Implications for the regulatory burden/administrative burden for central government, 

decentralised governments, the business sector and the public 

There are no implications for the EU budget. 
 
 

e) Implications for competitiveness 

Although other factors (including education, labour force, infrastructure, pleasant quality of life) 

also determine a country’s business climate, the possibility of setting up a structure with a hybrid 

mismatch was a major reason for some enterprises to establish themselves in a country. This 

applies, for example, to US multinationals that use hybrid mismatches between another country 

and the US and the opportunities that the check-the-box offers (footnote 6). It is likely that 

enterprises that established themselves in an EU Member State because it was possible to set up a 

hybrid mismatch structure and that actually use a hybrid mismatch to gain tax benefits, will 

reconsider their presence in that Member State and within the EU. They may also elect to set up a 

new hybrid mismatch structure between a country outside the EU and the US. In that sense, the 

competitiveness of the EU as a whole will suffer, all the more so because the employees will 

probably move abroad along with the company. 

What applies to the EU, applies even more to the Netherlands. It is especially the CV/BV structure 

that is an important factor in foreign, in particular US enterprises, deciding to establish 

themselves in the Netherlands. It can therefore be argued that the proposed directive is 

disadvantageous for the competitiveness of the Netherlands. On Budget Day the Cabinet 

explained that it maintains an ‘and-and strategy’ with regard to the tax and business climate: 

vigorously continuing the proactive approach to international tax avoidance and at the same time 

maintaining a good tax and business climate with sufficiently competitive tax rates10. 

 
6. Legal implications 

a) Implications for national and decentralised rules and/or sanctions policy 

The directive must be transposed into the Corporate Income Tax Act 1969. Other tax rules may 

also have to be amended. 

 

b) Delegated and/or implementing acts, including the Netherlands’ assessment thereof  

The proposed directive does not empower the Commission to adopt delegated acts and 

implementing acts. 

 
 
 
 
 
 

 

9  Under the 30% ruling, the employer can pay 30% of the salary (including allowances) of a foreign employee who works in the 
Netherlands, to the employee tax-free. 
10  Parliamentary Documents II 2016/17, 25 087, no. 130. 



9  

 

c) Proposed implementation period (for directives) or the proposed effective date (for 

regulations and decisions) with commentary on feasibility  

The proposed implementation date is 1 January 2019. This date is the same as the 

general implementation date of the Anti-Tax Avoidance Directive. As explained under 3.b 

above, this period is not long enough for the Netherlands. For this reason, the Netherlands 

is looking at 1 January 2024 as implementation date. 

 

d) Desirability of evaluation clause/sunset clause 

No evaluation clause is included in the proposed directive. However, the Considerations state 

that the Commission must evaluate the directive four years after its implementation and report 

to the Council. This period is long enough after the implementation of the directive to properly 

assess its operation but also not too long after the implementation. 

 

7. Implications for implementation and/or enforcement 
 
The proposed directive will lead to an increase in implementation costs and is 

enforceable, provided the necessary capacity for this is made available. 

 
8. Implications for developing countries 

There are no direct implications for developing countries. Indirectly however it is important  that 

the EU approach is based on the outcomes of the OECD BEPS project on hybrid mismatches. Non-

EU Member States and developing countries can also apply these outcomes. For the OECD 

agreements to be applied consistently worldwide it is essential that developing countries also 

implement these via their national laws. The OECD has provided tool kits for this to developing 

countries, which were designed with help from the Netherlands. 


