
 

 

 

 

 

 

 

 

MANDATORY DISCLOSURE – NOB QUESTIONS AND INTERPRETATION OF THE EU DIRECTIVE –  

DISCUSSION PAPER 

Article Subject Question NOB interpretation 

Recital 
(6) 

“Potentially 
aggressive” 

In the interpretation of any of Directive rules, 
and especially re determining whether a 
transaction is a reportable ‘arrangement’, does 
the stated objective of the Directive about 
‘reporting of potentially aggressive cross-
border tax-planning arrangements’ have any 
relevance, e.g., in that a country is allowed to 
deem certain transactions potentially 
aggressive (and consequently reportable) and 
others not? 

A Member State has the obligation to implement the 
Articles of the Directive in its national laws. As such, Articles 
are largely written in a mechanical way, leaving little room 
for judgement calls. Due to Dutch political reasons, 
‘enhancements’ of the directive should be proposed via 
separate legislation. 
 
Members have no room to let more situations fall within 
the scope of the reportable ‘arrangement’ definition 
because they deem more situations ‘aggressive’ then de 
Directive does, and similarly, is not allowed to exclude 
situation from the scope of the concept because they are 
not deemed to be ‘aggressive’. 

3.18 Arrangement How should the term 'arrangement' be 
understood? 

DAC6 does not contain a definition of ‘arrangement’ itself, 
only the conditions to make it a cross-border arrangement 
and hallmarks to make it reportable. 
 
Oxford Dictionary: A large-scale systematic plan or 
arrangement for attaining some particular object or putting 
a particular idea into effect. A particular ordered system or 
arrangement. 
 



 

 

 

 

 

2 

 

An arrangement can therefore be a plan as well as the legal 
structure, which results from it. For instance, a company 
with a permanent establishment in another state is an 
arrangement, but also the steps to set up such a permanent 
establishment. 
 
In the OECD proposal for Model Mandatory Disclosure rules 
for CRS avoidance the term arrangement is defined as: 
Arrangement includes an agreement, scheme , plan or 
understanding, whether or not legally enforceable, and 
includes all the steps and transactions that bring it into 
effect.   
 
Another definition: A planned change in operational facts, 
or planned change in a legal situation, or a combination of 
factual and legal changes, potentially having an impact on 
current or future tax situations, or on (non-) disclosure to 
the tax authorities.  
 
This definition excludes (unstructured) events that ‘just 
happen’. 

3.18 Arrangement 
between non 
EU entities 

Would a transaction between 2 non-EU 
subsidiaries of an EU parent qualify as an 
arrangement? 

This should not be regarded as an arrangement unless the 
EU parent company is actively involved in the arrangement. 

3.18, 
H.II.C1d 

Exercising a 
(domestic) 
election 

A taxpayer envisages receiving foreign source 
income which will be taxed at the regular 
income tax rate. The intermediary then 
recommends that the taxpayer exercise in his 
tax return the right to apply a low tax regime, 

Exercising an option that is included in the tax law of a 
Member State is not of itself an ‘arrangement’. If in the 
background there are planned factual or legal changes, 
those may or may not constitute an ‘arrangement’. 
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say, a patent box, and the taxpayer indeed 
exercises the election. Assume that nothing 
changes at the taxpayer in operational or 
financial terms (other than the lower effective 
tax rate). Does an ‘arrangement’ exist in this 
situation? 

3.18 Cross-border 
move by 
individuals 

Does a cross-border move by an individual 
constitute an ‘arrangement’? 

A planned cross-border move of the residence of an 
individual may constitute an ‘arrangement’ depending on 
the facts.  
 
However, a simple move without leaving behind a taxable 
presence such as an enterprise or taxable income or assets 
will not constitute a cross-border arrangement in view of 
3.18. 

3.18 Opening of a 
business 
establishmen
t abroad 

Does the opening of a business establishment 
abroad by an individual entrepreneur or by a 
limited company constitute an ‘arrangement’? 

Where a business will open a business establishment 
abroad, this constitutes an ‘arrangement’. 

3.18 Accepting of 
second 
position by 
individual  

Does an individual’s accepting of a second 
position within a corporate group constitute 
an arrangement?  
E.g. being appointed a director of a foreign 
parent, sister company or subsidiary with a 
salary split. 

Where an individual will hold a second employment, at a 
foreign location, within the corporate group, this 
constitutes a ‘cross-border arrangement’ according to 
3.b.18.d. 

3.18 Employment
-related 
activities 
abroad 

Does performing employment-related 
activities abroad constitute an ‘arrangement’?  
 
E.g.: 

Where it is planned in terms of factual changes, with or 
without contract changes, that an individual will have 
employment related activities abroad, this constitutes an 
‘arrangement’ based on 3.b, 18d. 
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1. Under the contract with his employer 
(resident in country A), a resident of country A 
is required also to perform activities in country 
B.  
2. A resident of country A works de facto in 
both country A and country B, even though no 
explicit provision is made for this in his 
employment contract with the employer 

 

3.18 Corporate 
acts 

Are corporate acts as such covered by the 
term ‘arrangement’?  
 
These could include capital injections (formal 
and informal injections, share premium), share 
buy-backs and distributions (of share 
premium, share capital, formal dividend 
distributions or disguised dividends)?  
 
Examples:  
1. NLBV distributes a dividend to a foreign 
shareholder.  
2. A foreign shareholder pays in formal share 
capital, informal capital or share premium into 
a Dutch limited company (‘NLBV’).  
3. NLBV buys back its own shares held by a 
foreign shareholder.  
4. NLBV shareholders abroad appoints a Dutch 
trust office as a director of NLBV.  

As the concept of ‘arrangement’ itself is, strictly, unrelated 
to the tax effects, it is a broad concept that includes actions 
concerning a particular company that have no bearing on 
such company’s income from operational business 
activities.  
 
Therefore, transfer of funds into companies that are in the 
nature of equity capital supplies are in scope of the 
‘arrangement’ concept, as are transfers of funds out of 
companies that are in the nature of (re)payments of equity 
capital, realized profit or anticipated profit. 
Cross-border transactions between the shareholders of a 
particular company are likewise within the scope of 
‘arrangement’ as are purely corporate governance actions 
in relation to the company in case there is a cross-border 
aspect, e.g., domestic directors are replaced by foreign 
directors. 
 
However, a hallmark must be met such as C1 or B2 to make 
this a reportable situation. 
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5. NLBV shareholders abroad swap their shares 
for shares in another group company (‘share 
swap’/’share merger’). 

3.18 Imported 
DD, D/NI 

Are imported Double 
Deduction/Deduction/No-inclusion structures 
within the scope of the ‘arrangement’ 
concept? 

Imported Double Deduction/Deduction/No-inclusion 
structures are within the scope of the ‘arrangement’ 
concept unless the no-inclusion takes place in a country 
outside the EU. 

3.18, 
H.II.E3 

Company 
migration 

In case a company which is a resident of a 
Member States moves away from such 
Member State and nothing is left behind there 
(e.g., no permanent establishment, no real 
estate), then do we have a potentially 
reportable ‘arrangement’? 

A planned relocation of a company’s residence away from a 
Member State to another Member State is an 
‘arrangement’. If the quantitative H.II.E3 hallmark, or any 
other hallmark is satisfied, the arrangement may be a 
reportable arrangement. The same applies where only one 
side of the migration concerns a Member State. 

3.18 Corporate 
transactions, 
impact on 
individuals 

Assume the intermediary has no involvement 
in the corporate aspects of a corporate 
restructuring within a multinational group. 
Assume also that the intermediary is involved 
in advising about the personal income tax 
consequences of a migration that is associated 
with the restructuring, e.g., a manager of a 
particular company is to move to another 
country because the company that he 
currently is working for will be liquidated or 
the residence of that company will be moved 
to another country. 
Then is the corporate restructuring, or the fact 
that the individual will be moving from one 

If not from logic, it appears from Directive Articles such as 
the ‘intermediary’ definition (Art. 3.21) and the Member 
States obligations (Art. 8ab.1) that intermediaries are only 
required to report about what they know, or may be 
expected to know. As the planned cross-border migration of 
an individual falls within the scope of the ‘arrangement’ 
definition, the intermediary involved in advising about such 
migration is entitled (and required) to test his Mandatory 
Disclosure obligations only for ‘his’ arrangement. The 
intermediary is not required to investigate whether the 
planned migration of the individual is possibly part of a 
bigger picture such as a corporate restructuring of the 
particular MNE group, and, as a result, such intermediary 
can ignore such bigger picture for his MD purposes. 
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country to the other, a potentially reportable 
‘arrangement’? 

3.18, 
8ab.14 

Reorganizati
on process in 
multiple 
steps 

In the event of a multi-step restructuring, does 
a reporting template need to be completed for 
each individual step in the process, or should 
one template be completed for the whole 
restructuring? 
 
What are the criteria for dividing a 
restructuring into 'steps’? 

An intermediary can only be expected to report what he 
knows at the moment he is obliged to report. He would 
have to file a second or subsequent report when his 
(renewed) involvement is about new planned factual 
changes or newly planned legal changes which constitute a 
new cross-border reportable arrangement.  
 

3.21 (2), 
art. 8ab 
(1) 

Intermediary 
– trigger for 
reporting by 
“service 
providers” 

The extended definition of intermediaries 
dealing with “service providers” in the second 
paragraph of art. 3.21 and the corresponding 
obligations in art. 8ab(1) may lead to 
unintended outcomes. What is the scope of 
the second paragraph of art. 3.21? 
 
Examples: 
 
I.  
In this example an in-house tax team at a 
multinational company (MNC) is considering 
an arrangement which is not yet ready for 
implementation, nor available for 
implementation and the first step has not yet 
been implemented. Accordingly, the in-house 
tax team does not yet have to report. 
However, if aid is provided by a third-party tax 
service provider with respect to elements of 

Regarding example I: 
It would be good to allow service providers to provide proof 
within a period of 30 days following the aid/assistance that 
the advice is part of a cross-border reportable arrangement 
which may be reported at a later stage by the relevant 
taxpayer or another intermediary (under their respective 
reporting requirements) and allow the service provider to 
report on its aid/assistance at the time the overall cross 
border arrangement becomes reportable.  This may also 
avoid that the same arrangement is disclosed by different 
intermediates who are involved. 
 
Regarding example II: 
Based on a council document of September 27, 2017 it 
seems that intermediaries do not need to report if they are 
providing assistance to another intermediary.  The text of 
the final Directive could indicate that all intermediaries 
involved need to report.  As the council document is 
prepared for a draft version of the Directive it is the 
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that arrangement, this service provider needs 
to report even if the 
arrangement is not “ready for 
implementation” nor “available for 
implementation” and the 
first step has not been implemented. 
The provider of aid or assistance may not have 
the full picture of the arrangement. 
Furthermore, the arrangement may never be 
implemented or may be materially modified 
prior to implementation. Also there may be 
several (unrelated) service providers involved. 
All these service providers may potentially file 
reports with incomplete and potentially 
misleading data while the service requesting 
team (either the in-house team or the lead-
firm in the feasibility report) can report the 
whole arrangement accurately at a later stage 
at the time where it is available for 
implementation, ready for implementation or 
if the implementation has started. 
 
II.  
A tax consultancy firm with member firms in a 
large number of jurisdictions is engaged by a 
client to do a bespoke high level design study 
for a cross border restructuring. Several of the 
alternatives analysed contain elements that 
would be reportable. The tax consultancy firm 

question whether this single reporting is applicable.  In our 
view it would be more efficient if only the “lead” 
intermediary would report the arrangement.  This would 
avoid unassay double reporting and extra administrative 
burden.  
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that is engaged by the client (the lead firm) 
requests assistance from its member firms for 
their country’s expertise. For the lead firm this 
service is not reportable since the report 
provided to the client does not rise to the level 
of “ready for implementation” or “available for 
implementation” and the first step has not yet 
been implemented. Nevertheless, based on a 
literal reading, aid/assistance from one 
intermediary to another triggers reporting.  
 

  Could a Due Diligence investigation be 
qualified as a service provided by an 
intermediary as meant in paragraph 3.21? 

The core of a Due Diligence investigation is a review of the 
tax affairs of a particular company. Post-acquisition 
structuring is a different work process. In a pure due 
diligence process, the advisory firm reviews past situations 
and transactions, even if it looks at the future ramifications 
of those factual and legal patterns. As a result, the advisory 
firm’s role in a pure due diligence process is not the 
‘intermediary’ role defined in the Directive. In so-called 
vendor Due Diligence situations the advisory firm will have 
to consider whether it is indeed not advising about planned 
(future) changes of factual and legal patterns. However, in 
some circumstances a due diligence may be considered as 
providing assistance to the implementation of an 
arrangement. 
 

3.21 Intermediary 
– definition 

Is an in-house entity an intermediary? 
 
 

The definition of intermediary in art. 3.21, appears to 
include “in-house” tax teams who advise on or manage the 
implementation of a reportable arrangement. Clarity on 
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 which persons are intermediaries is important, since it may 
create considerable compliance obligations and exposure to 
penalties if entities with in-house tax teams should be seen 
as intermediaries but they are not aware this is the case. 
 
On the other hand, some corporate groups, for efficiency or 
quality considerations, prefer to report as the intermediary 
on the full cross-border arrangement instead of being 
reliant on the reporting done by the intermediaries hired 
for parts of the cross-border arrangement.  This is also 
relevant for advisors involved, as only reporting by an 
intermediate will exclude other intermediates from 
reporting obligations on this arrangement. 
 
Examples: 
i. A large MNC L with several entities in various countries 
employs 200 in-house tax professionals that design and 
implement the group’s cross-border arrangements. The 
group of in-house tax professionals are all employees of an 
in-house tax services entity that only provides advice and 
services and is not a party to any of the arrangements. Is 
this in-house tax services entity a potential relevant 
taxpayer (if an arrangement is “made available” to this 
entity for implementation), an intermediary or both? 
 
ii. Suppose the example is the same as example I.1.i above, 
except that the MNC also employs tax professionals in some 
local entities. These professionals will be involved in the 
planning, implementation and management of cross border 
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arrangements to which their local entity is a party. This 
entity will be a relevant taxpayer in such situations. Can this 
entity also be an  intermediary? 
 
iii. On certain limited aspects of the cross border 
arrangements the in-house team of MNC L requests 
opinions from tax service providers. Does the tax service 
provider now become the intermediary and does this 
exclude the in-house tax team from reporting? 
 
iv. Tax professionals within private equity firms design and 
implement or manage the implementation of cross-border 
arrangements and make such arrangements available for 
implementation to investors in specific private equity funds 
or to direct or indirect entities held by such private equity 
funds. The private equity (tax) team manages or provides 
management advice to each private equity fund, either 
under contractual arrangements (Manager) or in a capacity 
as a general partner of the fund (GP). They generally cannot 
be regarded as associated as defined under Article 3.23 of 
the DAC. 
The majority of private equity firms have a number of 
private equity funds for which they provide the 
management services at a certain moment in time (in their 
capacity as Manager/GP). Is this entity that houses the in-
house tax team a relevant taxpayer, an intermediary or 
both? Is it relevant whether the activities of these 
professionals 
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concern the tax affairs of its investors of the fund or the tax 
affairs of the subsidiaries owned by the fund? 

3.21 Intermediate 
definition 

Would an employee of an advisory firm who is 
seconded to a taxpayer still qualify as 
intermediate ? 

Typically in these ‘loan staff’ agreements the employee 
works under the responsibility of the client and should 
therefore be regarded as part of the relevant taxpayer. 

3.21 Intermediary 
definition 

Is an intermediary a firm or an individual? As an intermediary is a ‘person’ as defined in DAC1, an 
employee of an entity should not be considered as a 
separate person. For instance this would result in a 
reporting obligation not only for the tax advisers firm 
involved but also for each separate partner/employee 
involved. 

3.21 Intermediary 
- Legal 
professional 
privilege & 
level playing 
field 

If law firms can invoke legal professional 
privilege and other intermediaries cannot, will 
this lead to a potentially serious distortion of 
competition? Will this lead to arbitrage by 
taxpayers to mitigate reporting obligations? 

We cannot assess whether there would be a competitive 
advantage or disadvantage. 

3.21 Intermediary 
- Marginal 
decisions 
whether an 
arrangement 
is reportable 

Will intermediaries be protected from liability 
in relation to any breach of client 
confidentiality (and hence breach of 
contractual, legal and professional duties) if 
they report an arrangement in good faith? 

We would submit that where an intermediary decides to 
report an arrangement in good faith, they should be 
protected from liability in relation to any breach of client 
confidentiality (and hence breach of contractual, legal and 
professional duties). At the extreme, an intermediary 
should not be inhibited from reporting by threats of legal 
action.  
We would recommend – via legislation – the inclusion of 
such protection where an intermediary reports an 
arrangement in good faith, as is the case for the reporting 
of suspicious activity under the anti-money laundering 
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directives.  One should realize however that this protection 
offers limited or no protection if the intermediary works 
under a contractual arrangement that is for example 
governed by US law. 

3.21 Intermediary 
- Due 
diligence 
work 

Can involvement of a person (Adviser A) as 
investigator and reporter in a due diligence 
process make Adviser A an ‘intermediary’? 
Assume, at the request of his principal, 
Company C, Adviser A investigates the tax 
affairs of Company T because Company C may 
want to acquire Company T. Suppose during 
the investigation Adviser A finds a cross border 
transaction that could otherwise be in scope of 
MD. Then, is Adviser A for MD purposes an 
‘intermediary’? 

The core of a Due Diligence investigation is a review of the 
tax affairs of a particular company. Post-acquisition 
structuring is a different work process. In a pure due 
diligence process the advisory firm reviews past situations 
and transactions, even if it looks at the future ramifications 
of those factual and legal patterns. As a result, the advisory 
firm’s role in a pure due diligence process is not the 
‘intermediary’ role defined in the Directive. In so-called 
vendor Due Diligence situations the advisory firm will have 
to consider whether it is indeed not advising about planned 
(future) changes of factual and legal patterns. 

 Management A structure was set up before 2018. This 
structure is assessed annually. Does this 
constitute “management of a structure”?  

If the assessment concludes that no changes in the 
structure are needed, we believe that this structure does 
not have to be reported (no action will be taken to 
implement the structure because that was done before 
2018). In the event, however, that any changes are needed, 
the facts of the case will determine whether the structure 
has to be reported. 
 

3.21, 
8ab.1, 
8ab.25a, 
3.18 

Investigation 
duties of 
intermediary 
Non-client 
information 

Is the intermediary required to investigate 
aspects of an arrangement that he may not 
have firm knowledge about?  
 

According to the Directive intermediaries are only required 
to report about what they know. In case an advisory firm is 
aware that a particular envisaged transaction in which the 
advisory firm is involved would not be actually 
implemented if a foreign tax benefit would not be available, 
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E.g., the intermediary advises on an interest 
free loan to be received by an existing NL 
taxpayer or a to-be-created NL taxpayer from 
an existing or to-be-created Irish company. 
Does an arrangement become a potentially 
reportable ‘arrangement’ on the basis of the 
broad concept that the Irish company may not 
have to accrue taxable income on the loan? Or 
is the arrangement not a potentially 
reportable arrangement in case the Irish 
lender does not exist yet and therefore cannot 
have an Irish tax status? Must the 
intermediary find out what the Irish position 
will be? Or – another example – if the 
intermediary is not aware that a tax advantage 
in another country is obtained with the 
arrangement, of which the intermediary is not 
aware, should the intermediary investigate this 
(to determine in this case that the main 
benefit test has been met)? 

then the foreign tax benefit information is ‘expected to 
know’ information. The Directive is dual purpose in that it 
aims to enable Member States to attack actual transactions 
as well as enable them to make future changes in legislation 
and administrative practice. From this dual perspective, it 
would seem that the advisory firm which is involved in 
advising about the domestic side of an envisaged 
transaction is an ‘intermediary’ with respect to a potentially 
reportable ‘arrangement’ even where the firm has no firm 
knowledge about the tax treatment on the foreign side, or 
about the name and other details of the legal entity that is 
envisaged to enter into the foreign side of the transaction. 

 Wording 
“knows or 
could 
reasonably 
be expected 
to know” in 
combination 
with 
expertise. 

Do intermediaries who have little or no 
knowledge of tax matters a duty to investigate 
whether the activity in which they are involved 
can be seen as constituting a characteristic 
feature or hallmark. 
 

In practice, those involved in setting up a structure will 
include people with great expertise, but who have little or 
no knowledge of tax matters (e.g. a lawyer who is asked to 
draw up a loan agreement as part of an international 
restructuring). The question then is to what extent these 
sorts of people are able to assess whether the activity in 
which they are involved can be seen as constituting a 
characteristic feature or hallmark. 
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A lawyer who is asked to draw up a loan agreement as part 
of an international restructuring is an intermediary because 
he helps to implement the structure. The issue at stake is 
whether he knew or could have known that he was involved 
in a cross-border structure that is subject to mandatory 
disclosure. He does not have sufficient knowledge himself 
to assess whether the structure must be disclosed. The 
question that then arises is whether these sorts of people 
have any form of duty to investigate. In our view, this is not 
the case. 

8ab.14 Duty to 
investigate 

To what extent does an intermediary have a 
duty to investigate (e.g. to obtain all the 
information referred to in Article 8ab (14) of 
the Directive)? 

An intermediary must organize itself in such a way that it is 
in a position to report at the required moment all that is 
reportable under the national laws that will in due course 
implement the Directive. The intermediary is not required 
to report about transaction steps of which he has no 
knowledge. The reporting obligation exists only regarding, 
e.g., concerned Member States (3.14g), affected persons 
(3.14.h) and other details that are connected with the 
arrangement steps that the advisory firm knows about. 

3.21, 
3.18 

Non-
planning 
work 

If Advisor A identifies a reportable cross-
border arrangement, can the sole fact that, 
with regard to certain aspects of this 
arrangement, Advisor B asks for security 
beforehand, requests rulings or files an 
objection against a ruling give rise to a 
reporting obligation for Advisor B? 
 
E.g.  
1.Applying for a residence declaration.  

If we briefly state what roles an ‘intermediary’ could have 
according to the Directive regarding an ‘arrangement’, they 
are design and implementation assistance. After the design 
phase of an ‘arrangement’ an advisory firm may be 
requested to do various things connected with the 
envisaged transaction, in calendar terms one of the latest 
being the reporting about the transaction in the taxpayer’s 
income tax return. The question arises which post design 
phase activities of the advisory firm cause an ‘intermediary’ 
role for such firm. As an ‘arrangement’ is a change of factual 
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2. Applying for an APA/ATR.  
3. Applying for an MAP. 
4. Filing an objection/appeal. 

patterns and/or legal situations, any role of the advisory 
firm in effecting the changes constitutes the advisory firm 
as an ‘intermediary’ providing implementation assistance. 
E.g. where the proposed parties to a transaction have 
agreed that it will not be done if no Advance Pricing 
Agreement or Advance Tax Ruling can be obtained , then 
the advisory firm’s role in applying for the APA/ATR or the 
withholding tax certificate make it an ‘intermediary’. 
Activity of the advisory firm that is by definition post 
implementation such as dispute resolution work, tax return 
preparation and other compliance work do not make the 
firm an ‘intermediary’. 
 
 

3.21, 
H.II.C.1d 

Elections in 
tax returns 

Assume the advisory firm advises the taxpayer 
to exercise in his tax return the right to apply a 
low tax regime, say, a patent box, and the 
taxpayer indeed exercises the election. 
Assume that nothing changes at the taxpayer 
in operational or financial terms (other than 
the lower effective tax rate). Is the advisory 
firm an ‘intermediary’? 

In case the advisory firm’s work is recommending to a 
taxpayer to make an election that is provided for in the tax 
law, such firm is not designing, or providing implementation 
assistance with respect to, a planned change of factual 
patterns or of the legal situation and, accordingly, on the 
basis of those activities alone, is not an ‘intermediary’ with 
respect to an ‘arrangement’. 

3.24, 
H.II.A3 

No 
substantial 
customizatio
n needed 

In what circumstances can there be said to be 
no need for the arrangement to be 
substantially customised? 

The criterion distinguishing between arrangements that 
must be documented ad hoc on one side and the 
substantially standardized arrangements referred to in 
Hallmark II.A3 on the other, can be developed by 
recognizing two types of clauses in transaction 
documentation. The structural clauses make the changes in 
the core rights and obligations of the parties and imply an 
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addition to the business activities (balance sheet, P&L, 
otherwise) of the parties. On the other hand, the 
commercial clauses say how much fee the offering party 
will get from the client and when this must be paid. Where 
we find a situation where, largely, the only new work to be 
done is filling out the names of the parties and the fee 
arrangements, we have a situation where no substantial 
customization is necessary. The criterion should be there 
hardly any (less than 10%) customization is needed and 
indeed not on essential elements of the arrangement. 

8ab – 
general, 
3.22, 
3.23 

Not yet 
existing 
companies 

How must the intermediary deal with not yet 
existing companies? The role of the 
intermediary may be in relation to a series of 
transactions between abstract legal entities 
and the intermediary may not know the names 
of the companies that will in due course 
participate in the transactions, if indeed such 
transaction will be carried out by his principal. 
One reason why the intermediary may not 
know the name of a company to be involved in 
a transaction may be that such company has 
not yet been created. 

Where an advisory firm has a designing or implementation 
assistance role with respect to planned changes of fact 
patterns or legal situations, the firm may be an 
‘intermediary’ with respect to an ‘arrangement’. Any 
reporting obligation that would otherwise exist does not fall 
away if, say, in the case of a loan transaction, the lender 
company does not yet exist, or the borrower does not exist, 
or neither of them exists, or the advisory firm does not 
know a company name because it has not been given the 
name. In such case the advisory firm must say what it does 
know, e.g. “[the lender is] a wholly owned subsidiary of the 
[XYZ Group] likely to be organized under the laws of 
[Ireland] as a [limited company] and likely to have its 
registered office and its residence for tax purposes in 
[Ireland]. 

8ab.12 First step of 
implementat
ion 

1. What is a 'first step in the 
implementation'?  

2. Is the decision of the management of a 
company to approve a proposal by the 

1. As the Directive focuses on planned changes of fact 
patterns and legal situations, the first 
implementation step is the first (envisaged) change 
of facts or the first (envisaged) change of the legal 
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tax department to implement an 
arrangement the first step of 
implementation or is the first step in 
the execution after the board decision 
the first step of implementation? Or 
could even the submission for approval 
by the tax team with the board be 
regarded as first step of 
implementation? 

situation, whichever happens first. Such a step could 
include, for example, setting up a company or 
signing an agreement, but not the work involved in 
preparing the relevant documentation. Therefore 
planning and advising is not part of the first step op 
implementation. 

2. We regard the first step of execution after the board 
approval has been received, to be the first step of 
implementation. 

8ab.12 New 
company 
created 
before entry 
into force 

Say, for example, that the ‘arrangement’ 
involves a series of transactions, including a 
first transaction with a company that has still 
to be established. Say, then, that this company 
is established before the Directive comes into 
force. Can it be confirmed that this sort of 
arrangement would not then be ‘reportable’? 

If in order to effect a series of transaction steps a new 
company must be created then there is no reportable 
transaction if the company creation was before the entry 
into effect of the Directive. 
Outside of this very case specific situation, the first 
implementation step is the first (envisaged) change of facts 
or the first (envisaged) change of the legal situation, 
whichever happens first. 

8ab.12, 
3.18 

Restructurin
g without tax 
change 

Does a restructuring in which the tax 
implications do not essentially change give rise 
to a new arrangement for implementation? 

The concept of ‘arrangement’ itself is, strictly, unrelated to 
the tax effects, a restructuring transaction can be an 
‘arrangement’ and an advisory firm can be an ‘intermediary’ 
even where the transaction is not aimed at achieving a tax 
effect, or otherwise does not in effect result in a tax effect. 

8ab.12 Amendment 
to 
arrangement 

When does an amendment to an arrangement 
which is covered by a hallmark but is not 
reportable because it was implemented before 
25 June 2018 trigger a reporting obligation? 
Should the amendment be material? If so, 
what is considered material?  

An existing arrangement that has been amended after 25 
June 2018 will only fall under the scope of the Directive, if 
the amendment is material. Whether an amendment is 
material, is dependent on the facts and circumstances of 
the specific case. 
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Would the same definition of when an 
amendment triggers a fresh reporting 
obligation apply in respect of an arrangement 
which has previously been reported? 
Examples:  

I. Interest on a loan from a non-resident 
associated enterprise that is initially 
payable quarterly is amended to a 
monthly payment (hallmark C(1)(a)). 

II. The interest rate on a loan from a 
resident in a non-cooperative 
jurisdiction is amended from 4% to 
4.1% (hallmark C(b)(ii)). 

III. A hybrid loan meeting the conditions of 
hallmark C(1)(c) was entered into in 
2015 and has an extension clause. 
Without the extension clause the 
hybrid loan would end on 1 July 2018. 
On 30 June 2018, parties agree to 
extend the hybrid loan another year. 

 
 

8ab.14a Multiple 
identical 
transactions 

If the same arrangement is implemented for 
two group companies, does this mean that 
there are then two 'relevant taxpayers'? 

The Directive is dual purpose in that it aims to enable 
Member States to attack actual transactions as well as 
enable them to make future changes in legislation and 
administrative practice. From this dual perspective, it would 
seem that an intermediary must separately report about 
any arrangement in which it is involved. 
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8ab.14a, 
3.22, 
3.23 

No presence 
in EU 
Member 
States 

Assume a non-EU legal entity has no relevant 
presence in the EU. Then could such entity still 
for MD purposes be the ‘relevant taxpayer’ or 
an ‘associated enterprise’ includable in the 
reporting? 

As the operation of the Directive is by definition 
constrained to the EU, in many situations a non-EU legal 
entity without relevant presence in the EU cannot be a 
‘relevant taxpayer’ includable in the reporting. However, on 
the basis of 3.18 which, simply put, includes in the ’relevant 
taxpayer’ definition the non-EU parent company of an EU 
company in case the plans for the ‘arrangement’ are sent to 
such parent, the non-EU parent is a relevant taxpayer. In 
3.23 we find questions about the control situation between 
persons. There is no exception for non-EU persons there, 
and this means that reporting about ‘associated 
enterprises’ may have to include the details of non-EU 
persons. 

8ab.14a, 
h, 3.22 

Parent/not 
yet existing 
subsidiary 

In case it is envisaged that a transaction on 
which the intermediary has advised will be 
engaged by a company (Company A) that does 
not yet exist (e.g. a Bidco), but is likely to be 
created as a wholly-owned subsidiary of 
company C, then what is the position? Is 
Company C the relevant taxpayer, the 
associated enterprise, or nothing in MD terms? 
Is Company A the relevant taxpayer or nothing 
in MD terms? 

A legal entity that does not yet exist cannot be a relevant 
taxpayer. Most probably the determination of whether an 
entity exists or not must be made as of the day that the 
intermediary sends its report to the Member State 
Government. In case a plan is made available to the future 
direct or indirect parent company of the new-to-be-created 
company, then on the basis of 3.22, such direct or indirect 
parent is the (only) relevant taxpayer. Other persons that 
meet the control criteria of 3.23 are reportable associated 
persons. 

8ab.14h Other 
affected 
persons 
 

What criteria are to be used to determine the 
likelihood of ‘to be affected’? E.g., are all direct 
and indirect parent companies of an entity 
that is a party to a reportable arrangement by 
definition affected as the financial results of 
their subsidiary are consolidated in its own 

The concept of ‘arrangement’ itself is, strictly, unrelated to 
the tax effects. In the same vein, most probably the 
interpretation of ‘person ... likely to be affected’ in 8ab.14h, 
cannot be confined to tax effects. Also, an ‘arrangement’ is 
about changes in fact patterns and legal situations. 
Therefore, a person is an ‘affected’ person where the fact 
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financial results (for external financial 
statement purposes or for internal 
management reporting)? 

pattern or the legal situation of its business changes as a 
result of the ‘arrangement’. The fact that a person is above 
one or more of the parties to a ‘arrangement’ in the 
consolidation chain, therefore, of itself does not make such 
person an ‘affected’ person. 

8ab.14f Value of the 
arrangement 

What is ‘value’ about? Is this, e.g., the tax 
effect for the first year of the arrangement, 
the tax effect over the life of the arrangement, 
the size of the transaction (e.g, in the case of a 
loan, the amount of the loan), or anything 
else? 

The Directive is dual purpose in that it aims to enable 
Member States to attack actual transactions as well as 
enable them to make future changes in legislation and 
administrative practice. As Member States may not be in a 
position to go after any perceived abusive transaction or 
transaction structure they may wish to focus on the big 
issues. From this perspective, a rational and easy to use 
interpretation of ‘the value of the reportable cross-border 
arrangement’ in 8ab.14f would be the amount of the wealth 
transfer that is the subject of the ‘arrangement’. In the case 
of a loan, this would be the principal amount of the loan; in 
the case of a transfer shareholding this would be the value 
of the shareholding. It is not clear whether the Directive 
aims at preventing ‘double counting’ or not. In case the 
advisory firm advises about a shareholding that is 
transferred to another party and also advises about the 
financing of the transaction (e.g., 100% debt), then is the 
reportable ‘value’ one time or two times the value of the 
shareholding. For the time being the answer is two times. 
Assume that a loan in the amount of 100m is made 
available to the debtor by a syndicate of four banks, then 
there is one ‘arrangement’ having a ‘value’ of 100m. 
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In conclusion this means that the value is an estimate of the 
total value of the arrangement observed from the reporters 
point of view. 

20.5 Procedure What is the exact procedure for reporting data 
to the competent authorities? 

The Directive refers to a form for reporting structures that 
are subject to mandatory disclosure. Many firms will set up 
a database. In order to avoid extra administrative burdens, 
we would argue in favour of also allowing data to be 
submitted electronically in XML files. 
 

H.1 Main benefit 
test 

Is the main benefit test met if the 
remuneration on a profit-participating loan is 
deductible in the borrower’s country and 
taxable in the lender’s country (in the case of a 
Dutch lender, under Article 13 (para. 17) of the 
Dutch Corporate Income Tax Act)? 

The main benefit test is about the ‘tax advantage’ that a 
‘person’ ‘may reasonably expect to derive’. From the 
pattern of definitions in the Directive, the conclusion must 
be that a ‘person’ is an individual or a legal entity and not, 
e.g., a family as a whole or an MNE as a whole. There is no 
definition of ‘tax advantage’ in the Directive so we do not 
know for certain whether in a situation where an item of 
income is not taxed, we already find an ‘advantage’. Or 
should some conversion reasoning be applied in that, as a 
consequence of the ‘arrangement’, an existing item is, 
following implementation thereof, treated for tax purposes 
in such a way that it converts from a taxable one into a 
nontaxable one? In this vein and alternatively, the 
‘arrangement’ could have the effect that a taxable item is 
replaced by a nontaxable item. There is no tax advantage 
for purposes of the main benefit test in case an income 
item is wholly taxable to the recipient thereof, and this 
applies regardless of whether the item is connected with a 
tax deduction for elsewhere in the EU.  
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H.I Main benefit 
test 

What are the similarities and differences in the 
interpretation of the main benefit test in the 
MDD compared with the GAAR in ATAD 1? 
(subjective and objective test?) 

As yet there are no case law, scholarly or legal history 
sources of information on the basis of which a useful 
analysis can be made of the differences and similarities of 
the MD main benefit test and the GAAR in the ATAD 
Directive. 

H.I Benefit 
outside the 
EU 

Must the intermediary consider the taxes of 
Member States only, or must (envisaged) tax 
benefits to be generated outside the EU also 
be factored into the decision? 

If not from logic, it can be derived from the timing rules in 
the Directive (i.e. reporting obligation arising near the start 
of the implementation of the ‘arrangement’) that the 
‘intermediary’ is to consider envisaged tax benefits only and 
is not required to compute or project actual tax benefits.  
A high level statement about the purpose and the legal 
language of the Directive would be that it aims to protect 
the tax bases of EU Member States. Therefore, no need to 
consider (envisaged) tax benefits arising outside the EU. 
Secondly, looking at article 2 of the Directive, it is clear that 
scope is limited to taxes imposed by Member States and 
does not include tax imposed by third countries: 
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H.I, 
second 
sentence 

Advantage How is the ‘advantage’ to be determined? 
Must this be on some ‘gross’ basis, i.e., the 
maximum tax saving in one particular tax must 
be determined, or can, or must, the amounts 
of cost factors be deducted, cost being other 
taxes, operational cost, etc.  
 
Is a pure cash flow advantage – where the 
aggregate amount of tax to be paid does not 
change – a tax advantage? 

There is no definition of ‘tax advantage’ in the Directive so 
we do not know for certain whether in a situation where an 
item of income is not taxed, we already find an ‘advantage’. 
It is clear that the ‘advantage’ must be in the area of one of 
the taxes covered by the Directive, and, probably, if the 
‘person’ would enjoy benefits in multiple tax areas covered 
by the Directive, these may all support a possible conclusion 
that the main benefit is met.  
 
There is no indication in the Directive that there is room to 
conclude that the main benefit test is not met where a 
gross amount of a tax benefit is exceeded by the amount of 
a negative tax effect associated with the same 
‘arrangement’ and/or by the amount of some other 
negative financial effect of the arrangement. 
 
As DAC6 is EU legislation it stands to reason that only EU 
taxes are relevant for the main benefit test. This can also be 
concluded from the fact that for instance VAT is not within 
scope. If the idea would be combating all ‘aggressive tax 
planning’ no matter where in the world, VAT should not be 
excluded. Also a reporting on tax avoidance in China would 
be useless.  
 
A pure cash flow advantage (deferral) – where the total 
amount of tax to be paid is not affected – cannot be 
considered to be a tax advantage. This is a cash flow 
advantage. 
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H.II.A1 Intermediary
’s General 
Terms and 
Conditions 

Could an advisory firm’s general conditions 
that are not tailored to a specific assignment 
result in the conclusion that the requirements 
for the confidentiality hallmark are present? 

The Directive in H.II.A1 says that an undertaking by the 
relevant taxpayer or a participant in the arrangement not to 
disclose the ‘tax trick’ to certain others may, subject to the 
main benefit test, generate a reporting obligation. Many 
advisory firms have general terms and conditions which 
prohibit in general terms the disclosure of what they 
perceive to be their intellectual property, even if they 
advise on transaction structures that are generally known in 
‘the market’. In truly new transaction structures, such 
general confidentiality clauses will cause the hallmark to be 
present. It is as yet unclear whether such general 
confidentiality clauses will cause the hallmark to be present 
in situations where a transaction structure is generally 
known. 

H.II.A2 Contingency 
fee 

Can it be confirmed that this hallmark is not 
present in the following situation? 
 
The (Dutch) intermediary charges an hourly 
fee for its work. Another advisory firm in the 
advisory network to which the Dutch 
intermediary belongs also works on the 
‘arrangement’ and the Dutch intermediary 
does not know whether that firm has agreed a 
contingency fee. 

H.II.A2 talks about the fee structure agreed by the 
‘intermediary’. The ‘intermediary’ is the advisory firm which 
has determined that its involvement in principle causes a 
MD reporting obligation to arise. In case such intermediary 
has agreed a non-contingent fee, then the fact that another 
firm has agreed a contingent fee that would be in scope of 
H.II.A2, does not cause that the intermediary itself has a 
contingent fee for purposes of H.II.A2, even where the 
intermediary and the other firm are associated firms.  

H.II.B2 Domestic tax 
rate change 

Does the fact that income moves from one 
‘box’ to another ‘box’ for income tax purposes 
(resulting in a lower tax rate applying) 
constitute income elements being converted? 

Only where we find a change in operational facts, or 
planned change in a legal situation, or a combination of 
factual and legal changes, there is an ‘arrangement’ for 
purposes of the Directive.  
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Therefore, assuming the cross-border criterion is met, the 
analysis is as follows. Where the domestic tax saving can be 
achieved by merely changing the classification for tax 
purposes of an income item, H.II.B2 does not apply. Where 
in order to enable the future reclassification of an income 
item, a prior cross-border factual or legal change must be 
implemented H.II.B2 may applies. 

H.II.B2 Converting 
of income 

An individual, a non-resident of the 
Netherlands, generates income from a 
permanent establishment in the Netherlands 
as entrepreneur, transfers his business into a 
BV (‘geruisloze inbreng’). Is this a conversion of 
income which meets hallmark B.II.2? 

This cannot be regarded as aggressive tax planning and 
would constitute a discrimination as in a purely domestic 
situation where the individual is a tax resident of the 
Netherlands, there would be no reporting obligation. 
Furthermore, this arrangement will be known by the Dutch 
tax authorities. 

H.II.B2, 
3.18 

Domestic 
election 

Can it be confirmed that there is no case of 
‘converting income’ in case the taxpayer elects 
to apply an election available to him under 
domestic law, e.g., a change from regular 
income taxation to preferential taxation. 
Example: a patent box is applied in the future. 

Only where we find a planned change in operational facts, 
or planned change in a legal situation, or a combination of 
factual and legal changes, there is an ‘arrangement’ for 
purposes of the Directive. Therefore, assuming the cross-
border criterion is met, the analysis is as follows. Where the 
domestic tax saving can be achieved by merely changing the 
classification for tax purposes of an income item by 
exercising an election, H.II.B2 does not apply.  

H.II.B2 Interpretatio
n of “that 
has the 
effect of”  

Because the hallmark is described in broad 
terms as an arrangement “that has the effect 
of …”, the question is what exactly the 
hallmark comprises.  
 
Say, a Dutch company with profit reserves is 
owned by a company established in country X. 

In our view, this situation does not involve capital being 
converted into income, and the criteria for constituting a 
hallmark are not present.  
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The Dutch company reduces its capital (under 
its Articles of Association). . If the company 
had distributed a dividend, dividend tax would 
have been withheld. Does this constitute a 
hallmark? And how does this tie in with the 
main benefit test?  
 

H.II.B2 Election of 
income 

Another question relating to this hallmark is 
the transferring of a lucrative interest from 
box 1 to box 2. This is usually agreed with the 
tax authorities in advance. Say, for example, 
that various managers’ lucrative interests are 
put into a box 2 structure and the 
requirements to tax the lucrative interest in 
box 2 are met. One of the managers is resident 
in a third country, working for a part of his 
time in the Netherlands. Would the transfer to 
the entity for the manager living abroad be 
subject to mandatory disclosure?  

In our view, the transfer is fully in line with the Dutch tax 
principles. This situation does in our view not involve 
income being converted into other categories of revenue, 
and the criteria for constituting a hallmark are not present. 

H.II.B3 No primary 
commercial 
function 

How should it be tested whether an 
intermediary company has another primary 
commercial function or not? 

H.II.B3 has two key elements, i.e. the roundtripping aspect 
and the special purpose vehicle (SPV) use aspect. Once it 
has been determined that (existing) funds are ‘recycled’ in 
such a way that we find roundtripping, it must be 
determined whether the ‘interposed’ entities do or do not 
have an ‘other commercial function’. On the concept of 
interposition, a person cannot ‘interpose’ an entity that it 
has no control over because uncontrolled entities decide for 
themselves what kind of business they engage in. Then, 
when it is understood between the taxpayer and the 
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intermediate company, or even excluded by contract or by 
the terms of the incorporation documents under which the 
intermediary entity has been organized, that there will be 
no other business activity than the ‘arrangement’ activity, 
the H.II.B3 hallmark is met. 

H.II.B3 Other similar 
features 

What are ‘other similar features’? H.II.B3 uses the expression “offset or cancel each other or 
that have other similar features” as a second subcriterion in 
a combination with the roundtripping of funds subcriterion. 
There is this question of perspective: do we look at the 
person, or to the MNE to which such person may belong. 
From the pattern of definitions in the Directive, the 
conclusion must be that a ‘person’ is an individual or a legal 
entity and not, e.g., a family as a whole or an MNE as a 
whole. Also, roundtripping can only be done where the 
person wishing to roundtrip funds has control over those 
funds. Against this background, H.II.B3 applies where the 
person puts (existing) fund that he has control over to 
another use, again controlled by him, without making 
significant changes in the terms that determine the return 
of those funds to him (in magnitude or timing). 

H.II.C1, 
C4 

Actual 
payments vs. 
deductible 
cost items 

Reference is made to ‘cross-border payments’ 
[italics added]. Does this also include deemed 
payments, such as an interest-free loan where 
TP rules require interest to be accounted for?  
 

Under the tax laws of many Member States a taxpayer may 
claim a deduction for the amount of a cost item that is 
under the terms of the pertinent contract owed to the 
provider of a service. This may include interest due on loan. 
Regarding the timing of the deduction, this may be either 
the tax year when the payment of the cost item to the 
service provider is effected by the taxpayer, or the tax year 
in which the taxpayer becomes indebted to his service 
provider for the cost item (accrual basis). The question 
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arises whether the application of H.II.C1 is confined to 
those situations where a tax deduction is only available in 
case (and in the year when) a cost item is actually paid for. 
If this question is answered in the positive, then H.II.C1 
does not apply where the reason for claiming a tax 
deduction is only based upon a transfer pricing adjustment, 
e.g., where a loan is zero rated in a period where the open 
market rate is, say, 4%. As the words of H.II.C1 are very 
clear in that they only refer to actual ‘payments’, tax 
deductions based upon notional amounts/transfer pricing 
adjustments are not in scope of this hallmark. 

H.II.C1b1 Rate of 
almost zero 

What is a tax rate of ‘almost zero’? The Directive in H.II.C1b1 uses the expression “almost zero” 
immediately after “rate of zero” and after “does not impose 
any corporate tax”. Against this background, a reasonable 
interpretation would be that “almost zero” refers to a 
statutory corporate tax rate below 1%.  This is also the view 
of TAXUD. 

H.II.C1b1 Pension 
Funds 

Hallmark C1(b)(i) looks at recipients where the 
jurisdiction does "not impose any corporate 
tax or imposes corporate tax at the rate of 
zero or almost zero." Often within a 
jurisdictions there are internationally active 
entities that are considered resident for tax 
purposes (based on domestic law and on 
article 4 of the OECD Model Tax Convention) 
but that are exempt from tax or subject to tax 
at a zero rate in their jurisdiction of residence. 
For instance pension funds, but also 
government entities or government owned 

Most pension funds are exempt on the basis that the 
beneficiaries are taxed.  Against this background a 
transaction with a pension fund should be regarded as 
being taxed at almost zero.  
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entities. In addition, there are several 
jurisdictions that have different statutory 
corporation tax rates – often 0% for different 
types of activities, for example certain passive 
investment or real estate investment entities. 
Are these entities covered by hallmark 
C1(b)(i)? 

H.II.C1b2 Non 
Cooperative 
Jurisdictions 

The EU and OECD’s lists of non-cooperative 
jurisdictions are subject to change. This could 
lead to confusion as to which list should be 
used for purposes of Hallmark C1(b)(ii). Which 
list should be applied?  

The most recent list on the reporting date. 

H.II.C1c Territorial 
systems 

Financial services providers, but also other 
enterprises, often run their foreign operations 
through branches. Where those service 
providers are headquartered in a country with 
a territorial tax system, the income of the 
branch will be taxed in the country of the 
branch but exempt in the country of residence 
of the enterprise. Where the income of the 
branch consists of (deductible) payments from 
associated enterprises, hallmark C.1.c. – based 
on a literal explanation – is  possibly triggered, 
because the income is not taxed in the country 
of residence (but in the country where the 
branch is situated). This will create over 
reporting in a situation that is very common 
and does not constitute aggressive tax 

The intent of C.1.c is to cover situations where the payment 
benefits from a full exemption from tax in the jurisdictions 
where the recipient has a taxable presence for corporate 
tax purposes. Therefore, in this situation, where the income 
of the branch will be taxed in the country of the branch but 
will be exempt in the country of residence of the enterprise, 
Hallmark C.1.c does not apply.  
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planning. Does this situation fall under the 
scope of Hallmark C.1.c? 

H.II.C1d Preferential 
tax regime 

What criteria have to be met for a tax regime 
to qualify as a ‘preferential tax regime’? 
 
Would an innovation/patent box or 
participation exemption regime be covered by 
this term? 
 

The Directive in H.II.C1d uses the expression (residence 
country) “preferential tax regime” but the Directive 
provides no definition, so there is no indication whether the 
‘special’ character of the regime must be based on the rate 
of tax, the tax deductions for notional or actual expenses, 
the industry for which special benefits are available, other 
factors or combinations of factors. In H.II.C1b1 and H.II.C1c 
the Directive already deals with statutory low/no rate and 
exemption situations. Therefore, the likely objective of the 
Directive is that H.II.C1d be satisfied where the taxpayer is 
entitled to claim tax deductions that exceed his actual 
business expenses, or is entitled to exempt items of 
operational income or financial income from the basis on 
which income tax must be paid. Many patent box regimes 
and participation regimes, accordingly fall within the scope 
of hallmark H.II.C1d even though they are approved 
regimes within the EU! 

H.II.C1 ‘Recipient’ 
for tax or 
other 
purposes 

Should the question of who the recipient of a 
cross-border payment is be checked against 
Dutch tax standards? 
 
With regard, for example, to tax transparency 
and (foreign) fiscal unity regimes. 

H.II.C1 talks about ‘payments’ and ‘recipients’ of those 
payments. When interpreting the ‘recipient’ concept for 
H.II.C1 purposes the question arises whether this is simply 
the party on whose bank account the payment arrives, or 
possibly the party who must include the payment (which is 
for him an income item) in his taxable income. While many 
of the organizations dealing with tax laws are aware about 
tax transparent entities and with the concept of 
consolidation for tax purposes, the Directive does not seem 
to address the issue. Therefore, it must be assumed that the 
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Directive is to be read as it is written, i.e. the ‘recipient’ for 
H.II.C1 purposes is the person who is the first/contractual 
owner of the payment made by the payer of the item. 

H.II.C2, 
H.II.C3 

Interpretatio
n of the term 
“is/are 
claimed” 

We would like confirmation that the term 
“is/are claimed” refers to the effective 
deduction of tax or effective relief from double 
taxation in more than one jurisdiction.  
 
This question would arise in, for example, the 
following situation:  
 
A company in country A has a permanent 
establishment in country B. The company’s 
worldwide profit is reported in country A, and 
the profit reported there also takes account of 
depreciation on assets owned by the 
permanent establishment. This depreciation 
charge is reversed when calculating the relief 
available. The assets are then depreciated 
when calculating the profit for tax purposes in 
country B.  
 

Effectively, the depreciation is deducted from tax in country 
B only. As a result, this structure would not be subject to 
mandatory disclosure. 

H.II.C4 Transfers of 
shareholding
s 

Is the transfer of a shareholding covered by 
“transfer of … assets”? 

The Directive has no definition of ‘asset’ in H.II.C4. There is 
no reason to exclude any kind of asset from the concept, so 
for purposes of H.II.C4, ‘asset’ may include financial, 
physical, intangible and other assets. Therefore, 
shareholdings in companies are in scope of the ‘asset’ 
definition. 
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H.D.1 CRS 
reporting 
obligation 

This hallmark also covers other structures that 
can result in the reporting obligation under 
CRS being undermined. Say, for example, a 
restructuring results in a more limited 
reporting obligation under CRS, but this was 
not the intended purpose of the restructuring. 
Does hallmark D.1(e) then apply in this 
situation?  
 
 

The structure must be designed to undermine the CRS 
reporting. This is not the case in this situation, providing the 
company and the relevant financial institution comply with 
the identification and reporting requirements in the new 
situation.  

H.D.1 Opening of 
account 

Say, for example, that an account is opened at 
a Dutch financial institution as part of a 
restructuring. The financial institution 
identifies the account holder, as required 
under Dutch legislation and regulations 
(including the FATCA/CRS guidance and Q&A 
decision) and reports the account if it is a 
reportable account for CRS purposes. 

In our view, the criteria for this hallmark should not be met 
in such a situation, irrespective of the original situation, 
given that the Dutch regulations are fully in line with CRS 
and the guidance. 
 
In practice, however, the possibility cannot be excluded 
that the reporting obligation will be less extensive than 
under the original structure. This could be caused by, for 
example, different interpretation under local law under 
which conditions an entity is considered to be  an active 
non-financial entity (no obligation to report the ultimate 
beneficiary) or a passive non-financial entity (the ultimate 
beneficiary must be reported). It may also be the result  of 
variance in the legislative provisions that determine the 
circumstances in which a person is regarded as the 
controlling person for CRS purposes (e.g. a difference in the 
percentage interest that has to be held if someone is to be 
regarded as the controlling person). 
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H.II.D.2 Beneficial 
owners - 
Unidentifiabl
e to whom? 

From the European Commission’s impact 
assessment (SWD(2017) 236 final) it can be 
concluded that hallmark D2 is an extension of 
the efforts of the EU in respect to stimulating 
Common Reporting Standard and Anti-Money 
Laundering legislation and focuses on 
arrangements that make beneficial owners 
unidentifiable to tax authorities. This is also 
implied by the title of the Directive “exchange 
of information in the field of taxation in 
relation to reportable cross-border 
arrangements”.  
 

The term “made unidentifiable” means made 
unidentifiable to tax authorities. 

H.II.D.2 AML Access 
to tax 
authorities 

What is the relationship between hallmark D2 
and council directive 2016/2258 of 6 
December 2016 where in article 22.1.a of the 
DAC, tax authorities are given access to 
customer due diligence information as 
described in article 13 of Directive 2015/849?  
 

It is appropriate to assume that where the intermediary 
fully complies with its local EU MS implementation of 
Directive 2015/849, Hallmark D2 is not applicable. If this is 
not the correct answer, then the question arises under 
which circumstances would D2 be triggered if Directive 
2015/849 is applied. 

H.II.E1 Dutch 
informal 
capital 
doctrine 

Is application of the informal capital 
doctrine/case law covered by ‘use of unilateral 
safe harbour rules’? 

Under the Dutch informal capital doctrine (which is based 
upon the overall concept of the Corporate Income Tax Act 
and on Dutch Supreme Court case law), tax deductions may 
be available for cost items that do not appear, for the same 
amounts, as cost items in the company’s financial 
statements. When testing against the H.II.E1 hallmark, it 
must be concluded that use by a taxpayer of the Dutch 
informal capital doctrine does not amount to the use of 
“unilateral safe harbour rules”. First because the doctrine 
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does not offer any certain tax deductions, but rather a 
conceptual framework on the basis of which amounts of tax 
deductions can be computed. Second because the doctrine 
is not unilateral in that it is in fact almost equivalent to the 
internationally accepted dealing at arm’s length principle. 

H.II.E1 Use of 
unilateral 
safe harbor 
rule 

What type of transfer pricing advice is covered 
under ‘unilateral safe harbor rule’? 

There is no guidance on what this term means.  The OECD 
have published safe harbor rules in 2013 for standard and 
smaller transactions in order to reduce the administrative 
burden.  In our view transfer pricing advice that includes a 
client specific analysis or is based OECD safe harbor 
guidelines should not fall into scope of this hallmark. 

H.II.E Safe 
Harbours in 
Transfer 
Pricing 

Does Hallmark E only apply to transfer pricing 
situations? 

The heading of the E hallmarks:  “Specific Hallmarks 
Concerning Transfer Pricing” indicates that the hallmarks 
only apply to transfers pricing situations. Further, the 
history of hallmark E1 is focused on the reporting of 
deviations from the general principles of transfer pricing. 
The conclusion is therefore that Hallmark E only applies to 
transfer pricing situations, but also that the definition of 
safe harbours in the OECD Transfer Pricing Guidelines 2017 
applies. 

H.II.E, 
art. 3.23 

Associated 
Enterprises 

The definition of associated enterprises set out 
in art.3.23 is based on a threshold of more 
than 25% interests. The definition of 
associated enterprises in the OECD transfer 
pricing rules does not include a minimum 
threshold but links to having control. In 
practice many countries apply higher 
thresholds of interests, linking to the ability to 

We express our strong preference to align to the definition 
of associated enterprises for the E hallmarks to that used in 
art. 3.15 for the exchange of APAs. 
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control or influence the conditions of a 
transaction. In this respect we note that along 
the lines of other anti-BEPS measures, the 
objective of the Directive is to identify 
potentially aggressive tax arrangements. If the 
lower threshold of 25% is applied to transfers 
of hard-to-value intangibles and 
restructurings, reporting obligations are 
created for many transactions which pose no 
risk from a transfer pricing perspective since 
the taxpayer cannot influence the conditions 
of the transactions and will create an 
administrative burden for taxpayers and for 
tax authorities while the risk of based erosion 
profit shifting by these enterprises is 
negligible.  

H.II.E3 EBIT for 
financial 
statement or 
tax purposes 

Should 'EBIT' be taken to mean the commercial 
EBIT used in the financial statements or the 
EBIT computed for tax purposes? 

H.II.E3 used the expression ‘EBIT’ which is an expression 
used in Financial Statements regulations, not in tax laws. 
Therefore, the question must be answered whether the 
‘intermediary’ must use EBIT as per the FS (the amount of 
which he may be aware of or not) or some EBIT-equivalent 
computed under tax rules (the amount of which he 
similarly, may be aware of or not). While it is very clear that 
the Directive is about tax planning, given that EBIT is a FS 
expression and the Directive proposes no tax equivalent, it 
is probably correct to say that the Directive indeed refers to 
EBIT for Financial Statement purposes. 

H.II.E3 EBIT 
definition 

How to determine EBIT in relation to cross 
border transfer? 

Should the capital gain reported (and taxed) on a cross 
border transfer be included in the EBIT comparison under 
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this hallmark.  Based on the wording of the hallmark it 
seems reasonable that the capital gain itself should not be 
included. 

H.II.E3 Intra Group Hallmark E3 does not state “associated 
enterprises” but “intra-group.” Is there any 
difference in meaning?  

The word “group” in “intra-group” refers to “associated 
enterprises” as defined in art. 3.15 or art. 3.23. 
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